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BLOCK, Senior District Judge:
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INTRODUCTION

In 1993, the New York City Board of Education (the “Board”) conducted a

demographic survey of its Custodians and Custodian Engineers (collectively, “custodial

employees”);" it disclosed that 99% of its 831 permanent custodial employees were men,

'Although Custodians and Custodian Engineers perform many of the same

duties, Custodian Engineers are required to have qualifications above and beyond what
is required of a Custodian, the most significant of which is a stationary engineer’s

4



Case 1:96-cv-00374-FB  Document 592  Filed 09/12/2006 Page 5 of 91

and that 92% were white.? A few years later, in 1996, the United States, in Action I, sued
the Board pursuant to section 707(a) of Title VII of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000e-6(a),” claiming that three entry-level examinations that the Board had
administered, as well as the recruiting practices it had used to publicize those exams,
violated Title VII. The lawsuit resulted in a Settlement Agreement (the “Agreement”)
that awarded employment benefits to a group of 59 individuals (the “beneficiaries”)
composed of black, Hispanic and Asian men and women, and non-minority females.
See Jan. 10, 2005 Decl. of James Lonergan, Ex. I (Agreement).

This spawned interventions in that action by two groups supportive of the
settlement, and one group opposed. Those supportive were 31 of the 59 beneficiaries
(the “Caldero” and “Arroyo” intervenors). Those opposed were four white male
custodial employees (the “Brennan” intervenors), who railed against the adverse effect
the Agreement had on their seniority rights in regard to (1) school building transfers, (2)
temporary care assignments, and (3) layoffs; rather than rely on their intervention

rights, they also, together with two other white male custodial employees, brought a

license. See Dec. 23, 2004 Decl. of Emily Martin, Ex. 54 (Apr. 8, 2002 Decl. of James
Lonergan) at 10. The positions of Custodian and Custodian Engineer are now referred
to as “Custodian Engineer Level 1” and “Custodian Engineer Level 2,” respectively.
The Court, however, will maintain the old terminology.

’Caldero 56.1 Statement of Facts  4; Dec. 23, 2004 Decl. of Emily Martin, Ex. 3
(Def.’s Response to Plaintiff's First Set of Requests for Admission) at 9; id., Ex. 2 (Ethnic
Survey - ‘93).

’Section 707 authorizes the United States Attorney General to bring a civil action
whenever he or she “has reasonable cause to believe that any person or group of
persons is engaged in a pattern or practice of resistance to the full enjoyment of any of
the rights secured by this subchapter, and that the pattern or practice is of such a nature
and is intended to deny the full exercise of th[os]e rights . .. .”

5
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separate action (Action II).* In both actions, all the white males assert that their
seniority rights were violated in those three aspects under both Title VII and the
Fourteenth Amendment, and seek injunctive relief.” The two additional white males in
Action II also seek monetary damages because they allegedly were denied school
building transfers that, under the Agreement, were instead given to two unidentified
beneficiaries.’

After extensive pre-trial proceedings and a protracted procedural history,
the issue of the validity of the challenged parts of the Agreement is now presented to
the Court by the intervenors’ respective motions for partial summary judgment in

Action 17 Also before the Court are a motion in Action I by the Board to enter the

4By‘ order dated November 24, 2004, the Court consolidated both actions
pursuant to Fed. R. Civ. P. 42(a).

®Although the Board is a governmental actor subject to the Fourteenth
Amendment, it is not an arm of the state entitled to Fleventh Amendment Immunity.
See Fay v. South Colonie Sch. Dist., 802 F.2d 21, 27 (2d Cir. 1986) (“State action for
purposes of the Fourteenth Amendment is not equal to being the state for purposes of
the Eleventh Amendment.”), overruled in part on other grounds by Taylor v. Vermont Dept.
of Educ., 313 F.3d 768 (2nd Cir. 2002).

°The named parties in Action Il were the four Brennan intervenors - John
Brennan (“Brennan”), James Ahearn (“Ahearn”), Dennis Mortenson (“Mortenson”) and
Scott Spring (“Spring”)) and three others (Ernie Tricomi, John Mitchell and Eric
Schauer). Mitchell and Schauer are the two seeking monetary damages; Tricomi has
withdrawn from the litigation. See Not. of Voluntary Dismissal by Pl. Ernie Tricomi
(Jan. 16, 2003).

"More specifically, the Caldero and Arroyo intervenors seek a declaratory
judgment that the challenged provisions of the Agreement comport with Title VII and
the Fourteenth Amendment, see Caldero Intervenors” Mot. for Partial Summ. J. at 2;
Arroyo Intervenors” Mot. for Partial Summ. J. at 1-2; conversely, the Brennan
intervenors seek a declaratory judgment that the challenged provisions violate Title VII
and the Fourteenth Amendment. See Brennan Intervenors” Mot. for Partial Summ. J. at
2.

6
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Agreement as a consent judgment,® and motions by the white males in both actions for
class-action certification.’

The Court declines to enter the Agreement as a consent judgment. The
Court declares, however, that the Agreement is valid under Title VII, except to the
extent that it grants preferential seniority as to layoffs to non-victims of race, national

origin and gender discrimination."

The Court further declares that the Agreement is
also valid under the Fourteenth Amendment, except to the extent that it (1) grants

preferential seniority as to layoffs to non-victims of discrimination, and (2) grants relief

to racial or ethnic minorities based on the recruiting claim. The Court also declares that

The United States initially joined in the Board’s motion; however, it
subsequently, in effect, withdrew its support. See United States’s Mem. of Points and
Authorities in Response to this Court’s Order of July 20, 2004, at 9 (“[T]o the extent that
the Brennan Intervenors have standing to challenge certain provisions of the
Agreement, those provisions cannot be entered as a consent judgment over their
objection.”). Although the Caldero and Arroyo intervenors have not formally joined in
the motion, they support it.

’Since the inception of the litigation, the parties have submitted 42 legal
memoranda, 36 declarations and 246 letters from counsel; as to the pending summary
judgment motions, the submissions include more than 500 pages of legal memoranda
and letter briefs, and a seven-foot mountain of supporting documentation that nearly
fills 7 banker’s boxes. Notwithstanding the parties’ contributions, the Court has
expended a tremendous amount of its own judicial resources developing the relevant
facts and staking out the correct conceptual analysis.

“The Court uses the term “non-victims” to refer to beneficiaries who were not
impacted by any of the discriminatory practices, and beneficiaries who, although
victims of discrimination, received relief that was not make-whole in nature (i.e., the
relief went beyond that necessary to put them in the position that they would have been
in but for discrimination). In appropriate circumstances, “the voluntary action available
to employers . . . seeking to eradicate race discrimination may include reasonable race-
conscious relief that benefits individuals who were not the actual victims of
discrimination.” Local No. 93, Int’l Assoc. of Firefighters v. City of Cleveland, 478 U.S. 501,
516 (1986) (citing United Steel Workers of America v. VVeber, 443 U.S. 193 (1979)).

7
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one of the 59 beneficiaries is not a member of protected class. Finally, the Court grants
class-action status to those whose layoff-protection rights were displaced by non-
victims of discrimination."

There are issues of fact which must now be resolved as to (1) whether there
was sufficient evidence of discrimination in respect to one of the challenged exams; (2)
the number of non-female blacks, Hispanics and Asians who received relief under the
recruiting claim; (3) the number of blacks and Hispanics receiving preferential seniority
for purposes of layoffs under the testing claims who were not actual victims of
discrimination; and (4) the identities of the individual beneficiaries who received the
transfers sought by the two additional white males in Action IL

BACKGROUND

A. The Substance of the United States” Action

The United States initiated Action I on January 30, 1996. Although it
alleged both pattern and practice disparate-treatment claims - requiring proof of
intentional discrimination - and disparate-impact claims, it pursued only the disparate-
impact claims. The United States claimed that the Board’s hiring practices for custodial

employees (the “custodial positions”) violated Title VII in two respects: (1) that three

"There are three other pending motions, which the Court summarily denies:
(1) the Board’s motion seeking judicial enforcement of Paragraph 9 of the Agreement,
which provides that if any party challenged a provision of the Agreement, the United
States and the Board “shall take all reasonable steps to defend fully the lawfulness of
any such provision”; (2) the United States” motion to strike a declaration submitted by
the Board in support of its motion for enforcement of Paragraph 9; and (3) a motion by
the Brennan intervenors to strike certain arguments made by the parties in their motion
papers. In light of the Court’s decision, these three motions are of no substantive
significance.

8
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written tests, administered as a prerequisite for obtaining a custodial position, had a
disparate impact on blacks and Hispanics (the “testing claims”); (2) that the Board’s
recruiting practices for those tests had a disparate impact on blacks, Hispanics, Asians
and females (the “recruiting claim”). The relevant tests were three entry-level exams:
Custodian Exam No. 5040, Custodian Engineer Exam Nos. 8206/ 8609,'> and Custodian
Exam No. 1074.
1. The Testing Claims
a. Hiring Practices

The Board periodically administered written, multiple-choice civil-service
examinations to identify eligible candidates for permanent custodial positions. Those
who passed the exams and met the other eligibility requirements - which included, inter
alia, English-language proficiency - were ranked and placed on eligibility lists. When a
position became available, the top three candidates on the relevant list were
interviewed, and one was appointed. Unsuccessful interviewees could be interviewed
two more times; if they were not successful, they were removed from the list.

The eligibility list created from Exam No. 5040 governed the hiring of
Custodians between the spring of 1987 and the fall of 1990; 154 of 678 placed on that list
were hired. The eligibility list created from Exam No. 1074 governed the hiring of
Custodians from early 1997 until early 2000; 244 of 524 were hired. The eligibility list

created from Exam Nos. 8206/8609 governed the hiring of Custodian Engineers

?Custodian Engineer Exam No. 8609, which was a promotional exam given to
Custodians who wanted to be considered for Custodian Engineer positions, was
identical to Custodian Engineer Exam No. 8206, which was given to members of the
general public who were seeking Custodian Engineer positions.

9
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between the spring of 1991 and early 1994; 46 of 335 were hired. If there were no
eligible candidates when a custodial position became available, the Board solicited
resumes for “provisional” - as opposed to “permanent” - positions. The most qualified
applicants were selected for interviews, and the most qualified interviewee was hired.
b. Custodian Exam No. 5040

Custodian Exam No. 5040 was administered in December 1985. The
Department of Personnel then reviewed the “experience papers” of each successful
exam-taker to determine if the applicant had the required amount of experience and/or
education as advertised in the notice publicizing the exam; a negative determination
could be administratively appealed. Applicants who passed the exam and had the
requisite experience were given a “practical oral” exam, which was graded on a
pass/fail basis. Those who passed were deemed eligible to be hired as Custodians.
c. Custodian Engineer Exam Nos. 8206/8609

Custodian Engineer Exam Nos. 8206/8609 were administered in May
1989. The Department of Personnel then reviewed the “experience papers” of each
successful exam-taker to determine if the applicant had (1) the required amount of
experience and/or education as advertised in the notice publicizing the exam, and (2) a
license to operate a high pressure boiler; a negative finding in regard to experience
papers could be administratively appealed. Unlike Custodian Exam No. 5040, there
was no “practical oral” exam; rather, those who met the experience prerequisites were

deemed eligible to be hired as Custodian Engineers.

10
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d. Custodian Exam No. 1074

Custodian Exam No. 1074 was administered in January 1993. Applicants
who passed the exam were then given a further, practical written exam, which was
graded on a pass/fail basis. The Department of Personnel then reviewed the
“experience papers” of each applicant who had passed both the initial multiple-choice
exam and the practical exam to determine if the applicant had the required amount of
experience and/or education as advertised in the notice publicizing the exam; a
negative finding in regard to experience papers could be administratively appealed.
Those who met the minimum prerequisites were deemed eligible to be hired as
Custodians.

In support of its testing claims, the United States relied on a statistical
analysis of pass rates compiled by Bernard R. Siskin, Ph.D. (“Dr. Siskin”) and Dr.

Leonard Cupingood, Ph.D. (“Dr. Cupingood”); their results were as follows:

11
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No. 5040 | No. 8206" | No. 1074

Passing white applicants 58.1% 85.1% 61.7%
Passing black applicants 14.1% 50.0% 14.4%
Passing Hispanic applicants 27.7% 71.1% 30.8%
Pass rate for black applicants

divided by pass rate for white 24.3% 58.8% 23.3%
applicants

Pass rate for Hispanic applicants

divided by pass rate for white 47.7% 83.5% 49.9%
applicants

Disparity between the pass rate for
white and black applicants 13.85 5.14 12.51

(# of Standard Devia’tions)14

Disparity between the pass rate for
white and Hispanic applicants 8.09 2.15 8.06
(# of Standard Deviations)

2. The Recruiting Claim
The recruiting claim centered on the practices the Board used to recruit
individuals for the exams; the United States contended that those practices primarily

consisted of limited advertising and word-of-mouth referrals having a disparate impact

The minority applicant pool for Exam No. 8609 was “too small to conduct
statistical analysis.” Jan. 10, 2005 Decl. of Charles E. Leggott, Ex. 26 (Dr. Bernard R.
Siskin & Dr. Leonard A. Cupingood, Adverse Impact on Minorities of Written
Examinations for Custodian and Custodian Engineer Positions in New York City (Nov.
1997)) at 2.

*“The standard deviation for a particular set of data provides a measure of how
much the particular results of that data differs from the expected results.” United States
v. New York City Bd. of Educ., 85 F. Supp. 2d 130, 142 n.17 (E.D.N.Y. 2000), vacated, 260
F.3d 123 (2d Cir. 2001).

12
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on women and minorities.

In support of this claim, the United States relied on the expertise of Orley
Ashenfelter, Ph.D. (“Dr. Ashenfelter”), who deduced that the numbers of black,
Hispanic, Asian and female applicants for each exam were statistically less than those
who would be expected to take the exam. Dr. Ashenfelter recognized that the relevant
comparator group should be composed of those members of the labor pool who
possessed the requisite qualifications to take the exam; however, because such data
were nonexistent, Dr. Ashenfelter used prior work experience as a proxy for those
qualifications: First, he identified the actual applicants’ most common prior
occupations, regardless of their race or gender, by reviewing their experience papers.
He next used data prepared from the 1980 and 1990 decennial censuses by the Bureau of
the Census (“Census Data”) to calculate the fraction of those engaged in those common
occupations in New York City who were members of each of the protected classes;
although the Census Data did not include data on previous work experience, it did
include data on occupations (as of the previous year), race, ethnicity, gender and place
of work. Finally, he assumed that the expected fraction of the protected-class applicants
was the average of their representation in these occupations weighted by the fraction of

applicants who worked in these jobs. His results were as follows:

13
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Exam No. 5040
Estlmateq Expected # of | Actual # of Z-Statistic
Representation Avolicants Apolicants (# of Standard
in Labor Pool PP PP Deviations)®
Blacks 24.9% 439 341 5.41
Hispanics 24.9% 439 218 12.16
Asians 3.2% 56 15 5.61
Females 15.9% 289 200 12.81
Exam No. 8206
Estlmateq Expected # of | Actual # of Z-Statistic
Representation Apolicants Apolicants (# of Standard
in Labor Pool PP PP Deviations)
Blacks 22.1% 91 41 4.94
Hispanics 17.6% 73 42 3.95
Asians 4.9% 20 8 2.76
Females 9.4% 40 1 6.01

The Z-statistic is a dimensionless quantity that represents the number of
standard deviations from which the actual score deviates from the mean score; it is

derived by subtracting the mean score from the actual score and dividing the difference
by the standard deviation. A Z-statistic greater than or equal to 1.96 means that there is
only a 5% probability that the deviations were due to chance alone; statisticians refer to
Z-statistics of 1.96 or more as statistically significant. See Decl. of Dr. Ashenfelter (Apr.

1, 1999) § 19.

14
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Exam No. 1074
Estlmateq Expected # of | Actual # of Z-Statistic
Representation Avolicants Apolicants (# of Standard
in Labor Pool PP PP Deviations)
Blacks 21.4% 300 215 5.54
Hispanics 23.1% 324 203 7.66
Asians 6.0% 34 25 6.65
Females 14.7% 209 71 10.34

Although Dr. Ashenfelder found a statistically significant disparity
between the expected and actual number of applicants for each group and for each
exam, he offered no opinion as to any cause for the disparities.

B. The Settlement Agreement

Magistrate Judge Levy presided over pretrial proceedings, which
commenced on October 3, 1997. As recounted by him, after “years of highly
contentious discovery, entailing the retention of numerous experts by both sides, the
production of thousands of pages of documents, the taking of approximately thirty
depositions, many applications to the court regarding discovery disputes, and over
three months of arms-length settlement negotiations|,]” United States v. New York City
Bd. of Educ., 85 F. Supp. 2d 130, 135 (E.D.N.Y. 2000), vacated, 260 F.3d 123 (2d Cir. 2001),
the United States and the Board executed the Agreement on February 11, 1999, and
jointly moved to enter it as a consent judgment.

The Agreement contains many provisions that are not in dispute, such as
requiring the Board to implement a comprehensive recruitment plan designed to

increase the number of black, Hispanic, Asian and female applicants for custodial

15
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positions, see Agreement 18, and requiring the Board to consult with an expert
designated by the United States before using written examinations to hire new custodial
employees. Seeid. §28.

At issue are the remedies granted to the beneficiaries in Paragraphs 13-16.
As of the date of the Agreement, a group of 54 individuals had been identified as
blacks, Hispanics, Asians or white females eligible for relief, and were listed in
Appendix A of the Agreement; they all had previously been hired as provisional
employees and although 43 still were, 11 had, by that time, acquired permanent status."
The Agreement also offered relief to blacks, Hispanics, Asians and white females who
might be hired as provisional custodial employees between the date of the Agreement
and the date of anticipated court approval, provided they had taken one or more of the
challenged exams; these individuals, together with those set forth in Appendix A, were
defined in the Agreement as “Offerees.” See Agreement { 4.

Under Paragraph 13, all of the Offerees who were provisional employees
would be granted permanent positions upon court approval of the Agreement.

Under Paragraphs 14-16, the Offerees were granted retroactive seniority.
As for those listed in Appendix A, if the Offeree did not take any of the challenged
exams, the retroactive seniority date was the date that he or she was provisionally hired;
if the Offeree did take one or more of the challenged exams, the retroactive seniority

date was the earlier of (1) the date he or she was provisionally hired, or (2) a “median

"*Appendix A sets forth the race and ethnicity of each of the 54 - whether white,
black, Hispanic or Asian - his or her gender, job title and seniority date.
16
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date” for the exam."” For those who would be hired as Custodians after the Agreement,
and hence were not listed in the Appendix, their retroactive seniority date would be the
earliest provisional hire date for a Custodian listed in the Appendix (February 28, 1992);
for those who would be hired as Custodian Engineers, their retroactivity seniority
would date to the earliest provisional hire date in the Appendix for a Custodian
Engineer (April 13, 1990). Furthermore, the Agreement provided that the award of
retroactive seniority would “apply for all purposes for which seniority is applied except
any applicable probation requirement.” Agreement § 14.
C. The Impact of the Settlement Agreement on Seniority

A custodial employee’s seniority rights begin to accrue on the date of the
employee’s appointment to a permanent position. Of the four Brennan intervenors,
Mortensen passed Exam No. 5040 and was appointed as a permanent Custodian on
October 15, 1990. Brennan passed Exam Nos. 5040, 8206 and 1074, and was appointed
as a permanent Custodian on or about March 24, 1997. Ahearn passed Exam Nos. 8206
and 1074, and was also appointed as a permanent Custodian on or about March 24,
1997. Spring passed Exam No. 1074 and was appointed as a permanent Custodian on
June 23, 1997. Though Mortensen, Brennan and Ahearn were later appointed
permanent Custodian Engineers, they retained the seniority rights that they had

accrued as permanent Custodians.

"The median dates were January 23, 1989, for Custodian Exam No. 5040; October
8, 1992, for Custodian Engineer Exam No. 8206; February 14, 1992, for Custodian
Engineer Exam No. 8609; and October 27, 1997, for Custodian Exam No. 1074. The
median date is defined as the midpoint of the hiring period for the associated exam.
17
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By contrast, the Offerees” seniorities, as reflected in Appendix A, ranged
from January 23, 1989, to February 12, 1996 for Custodians, and from April 13, 1990, to
June 28, 1996 for Custodian Engineers, even though at the time the Agreement was
executed in early 1999, 43 Offerees were still provisional employees not accruing any
seniority.'® By virtue of the Agreement, all Offerees have greater seniority than
Brennan, Ahearn and Spring, and 16 have greater seniority than Mortensen;
consequently, as now explained, the Brennan intervenors’ rights to school building
transfers, temporary care assignments, and layoff protection have been adversely
impacted.

1. School Building Transfers

The Board periodically affords permanent custodial employees the
opportunity to bid for a transfer to an open school building by distributing to them a list
of the schools that have vacancies; in the two years after the Board implemented the
Agreement, it issued six such lists. A custodial employee’s salary depends on the
school building to which he or she is assigned; therefore, a transfer may equate to a

salary increase."

Appendix A does not reflect the date that the 11 Offerees that had already
become permanent employees by the time the Agreement was executed began accruing
seniority.

“For each school, the Board assigns a “management fee” that reflects the
appropriate cost for custodial services in that particular school, including the salary of
the custodial employee. From this management fee, the custodial employee assigned to
the building may earn up to the “maximum permissible retainage” for the employee’s
building. If, however, the custodial employee goes over budget, the employee’s salary
is reduced.

18
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The collective bargaining agreement (“CBA”) between the Board and the
custodial employees” union provides that transfers are governed by a combination of
seniority and performance ratings. With limited exceptions, all permanent custodial
employees are eligible to bid for a transfer to a different school upon completion of a
one-year probationary period. Custodians and Custodian Engineers are separately
divided into seniority bands.”” The custodial employee in the highest seniority band,
provided that he or she has the requisite licensure for that particular school, is awarded
the transfer. However, when there is more than one custodial employee in that
seniority band, the one with the higher performance rating - defined as the average of
the principal’s ratings over the preceding two years — will receive the transfer unless the
rating differential is equal to or less than a quarter point; in that case, the one with the
most seniority will be awarded the transfer unless the school’s principal vetoes the
candidate or the candidate has received a performance rating of less than three.

The CBA provides that “[s]eniority of all candidates shall be determined
solely by time served [as a permanent employee] together with time served in the
predecessor title for that level [as a permanent employee,|” CBA at 23-24; for example,
an employee who served five years as a Custodian and ten years as a Custodian

Engineer Level 1, the new title for Custodians, would have fifteen years of seniority.

“There are three seniority bands for Custodians (one to five years, five to ten
years, and ten or more years); there are four seniority bands for Custodian Engineers
(one to five years, five to ten years, ten to fifteen years, and fifteen or more years).
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2. Temporary Care Assignments

The Board has a practice for filling temporary vacancies caused by illness,
vacation or leave through Temporary Care Assignments (“TCA”) to custodial
employees. Under the TCA program, a custodial employee is assigned to an additional
school to attend to such vacancies; the employee then divides his or her time between
the two schools (without having to work additional hours) and collects a portion of the
management fee for the second school. The process for awarding TCAs is not set forth
in the CBA.

To be eligible for a TCA, a custodial employee must have attained
permanent-employee status and completed the one-year probationary period. Each
borough maintains three lists of those eligible for TCAs: one for Custodian Engineers,
one for Custodians and one for Custodians with fifteen or more years of seniority.
Eligible custodial employees are placed on the applicable TCA list for the borough in
which they work in the order that they completed their probationary periods; therefore,
placement on a TCA list typically correlates with the date an employee is appointed as a
custodial employee, given that the date of completion of the probationary period occurs
one year after the employee’s start date.”

When a temporary vacancy arises, the Board offers the TCA to the

custodial employee who is at the top of the applicable list. After the completion of the

*'Custodian Engineers who previously served as Custodians and completed a
one-year probationary period under that title do not have to serve a second
probationary period; thus, those individuals are placed on the applicable TCA list
immediately upon appointment as a permanent Custodian Engineer.
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TCA, the employee is placed on the bottom of the list. On average, an opportunity for a
TCA arises once every two years and, on average, each TCA lasts two months.

The award of permanent-employee status had a nominal effect on the
Brennan intervenors since it increased the number of custodial employees on the TCA
lists, thereby reducing the frequency with which a custodial employee obtains a TCA.*
Additionally, it affected the relative placement on the list of Mortensen, who was
appointed as a permanent Custodian Engineer after the beneficiaries completed their
one-year probationary periods.” See Brennan Intervenors’ Reply Mem. of Points &
Authorities in Further Support of their Motion for Partial Summary Judgment at 31 n.11
(“The Brennan Intervenors do not dispute that the Offerees should not lose their jobs.”);

October 6, 2005 Oral Argument Tr. at 13 (“MR. ROSMAN: It does come down to

Tt is unclear where on the TCA list the beneficiaries were placed. According to
James Lonergan, formerly the Board’s Senior Director of Building Services, the
beneficiaries who were awarded permanent-employee status were placed at the bottom
of the applicable TCA list only after they completed the one-year probationary period;
the beneficiaries who were already permanent employees as of the date that the
Agreement was implemented remained on the applicable TCA list according to date
that they completed their probationary periods (i.e., their relative positions on the TCA
lists were not moved up to reflect any retroactive seniority received under the
Agreement). However, according to Salvatore Calderone, the Board’s Deputy Director
for the Office of Building Services, the beneficiaries who were awarded permanent-
employee status were placed on the top of the applicable list when they became eligible,
and the beneficiaries who were already permanent employees were placed on the top of
the list once the Agreement was implemented.

®The award did not affect Ahearn or Brennan, even though they, too, were
appointed as permanent Custodian Engineers after the beneficiaries were awarded
permanent-employee status. Ahearn and Brennan were appointed as permanent
Custodian Engineers on October 18, 2000, and because they had previously completed
one-year probationary periods as Custodians, were immediately placed on the
applicable TCA list - before the beneficiaries completed their one-year probationary
periods.
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seniority, yes. The retroactive seniority agreements were not the only provisions that
affected our seniority, our relative seniority.”).
3. Layoffs

The New York Civil Service Law provides that layoffs of custodial
employees are made “in the inverse order of original appointment on a permanent
basis,” N.Y. Civ. Serv. L. § 80(1); a Custodian with more seniority has precedence over,
and would be laid off later than, a Custodian Engineer with less seniority. Furthermore,
the date of original appointment is the date that an individual is appointed to a
permanent position provided that he or she provides “continuous service” in that
position, see id. § 80(2) (defining “original appointment” as “the date of [the employee’s]
first appointment on a permanent basis . . . followed by continuous service . . . on a
permanent basis”); one who serves as a provisional employee nonetheless provides
“continuous service” when he or she served in a permanent position immediately
before and after. See id. (“[A] period of employment on a . . . provisional basis . . .
immediately preceded and followed by permanent service . . . shall not constitute an
interruption of continuous service[.]”). Accordingly, for those Custodian Engineers
who previously served as Custodians, their dates of original appointment are the dates
that they were appointed as Custodians - not the later appointments as Custodian
Engineers. See Arroyo Ex. 83 (Gladstein Dep. Tr.) at 31-32.

The New York Civil Service Law speaks in terms of “permanent
appointment,” not “seniority.” The parties, however, citing the language in the

Agreement providing that the award of retroactive seniority applies for all purposes for
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which seniority plays a role, all agree that the award of retroactive seniority
constructively altered the date of original appointment of the beneficiaries.”
D. The Fairness Hearing and Magistrate Judge Levy’s Memorandum and Order

Paragraph 34 of the Agreement required the parties to request the Court to
conduct a “fairness hearing” to consider all objections to the Agreement and “resolv[e]
all disputes regarding the proposed conversion of Offerees from provisional to
permanent status and granting of retroactive seniority, so that the Settlement
Agreement may be entered by the Court.”” On March 4, 1999, the Court authorized
Magistrate Judge Levy to conduct the hearing, see United States v. New York Bd. of Educ.,
CV-96-374 (E.D.N.Y. Mar. 4, 1999), which took place on May 27, 1999. On June 2, 1999,
the parties, pursuant to 28 U.S.C. § 636(c), conferred jurisdiction on the magistrate judge
to render a final judgment.

Prior to the hearing, the parties published notice of the Agreement in

various newspapers and provided actual notice of the Agreement to more than 2,000
individuals, advising that any objections had to be filed by April 27, 1999. The notices

resulted in objections by over 300 individuals, as well as a motion to intervene pursuant

*In a Memorandum and Order dated June 23, 2006, the Court afforded the
parties the opportunity to submit letter memoranda regarding the interplay between

the New York Civil Service Law and the Agreement as it concerned layoffs. Each party
responded on July 17, 2006.

®A fairness hearing provides interested parties an opportunity to object; if after
notice and opportunity to object, a consent judgment is issued, these interested parties
cannot collaterally attack the settlement agreement. See 42 U.S.C. § 2000e-2(n)
(individuals may not challenge any employment practice implementing a consent
judgment provided notice and opportunity to object are given).
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to Fed. R. Civ. P. 24(a) by the Brennan intervenors.

In a comprehensive decision rendered on February 9, 2000, Magistrate
Judge Levy approved the Agreement and entered it as a consent judgment. See New
York City Bd. of Educ., 85 F. Supp. 2d at 133. Recognizing that “voluntary settlements in
Title VII cases enjoy a presumption of validity,” especially “when the consensual
agreement at issue has been reached by a federal government agency charged with
protecting the public interest and seeing that anti-discrimination laws are enforced and
violations remedied|,]” id. at 137, the magistrate judge identified the standard of review
as “whether the proposed agreement is lawful, fair, reasonable, adequate, and
consistent with the public interest,” id. at 136 (citing EEOC v. Hiram Walker & Sons, Inc.,
768 F.2d 884 (7th Cir. 1985), and Vulcan Soc’y v. City of New York, 96 F.R.D. 626 (S.D.N.Y.
1983)), adding that where, as here, a settlement agreement implements race-conscious
remedies, “the court reviewing the settlement must determine whether (1) there is an
existing condition that serves as a proper basis for the creation of race-conscious
remedies; and (2) the specific remedies of the compromise agreement are reasonable
and lawful.” Id. (citing Kirkland v. New York State Dep’t of Corr. Servs., 71 F.2d 111 (2d
Cir. 1983)).

Statistically significant disparities led Magistrate Judge Levy to conclude
that the United States had established a prima facie case of disparate-impact
discrimination for each of the three exams, as well as for the recruitment for the exams.
With respect to the testing claims, Magistrate Judge Levy set forth, for each exam, the

pass rates of whites, blacks and Hispanics in the relevant labor market, and then found
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the differences in the pass rates for blacks and Hispanics, as compared to whites, to be
statistically significant. With respect to the recruiting claim, Magistrate Judge Levy
relied upon Dr. Ashenfelter’s “undisputed” and “unrebut[ted]” report. See id. at 143-45.

Next, Magistrate Judge Levy determined that the Agreement was fair and
reasonable since it averted “a complex, expensive, and lengthy trial[,]” id. at 146, and
because the retroactive-seniority provisions were “entirely consistent with and clearly
m[et] Title VII's objective of eradicating discrimination.” Id. at 147. In that latter regard,
he reasoned:

[T]he relief is narrowly tailored, as only persons who are
qualified for the positions of Custodian and Custodian
Engineer will receive remedial relief, and no current
permanent employee will be displaced. Indeed, the number
of Offerees who will receive permanent positions is quite
small in comparison with the number of individuals who
may have been afforded relief had this matter proceeded to
final adjudication. Plus, the Agreement does not establish
any permanent numerical requirements or quotas; once the
Offerees are converted to permanent status with retroactive
seniority, the defendants will be required to recruit minority
and female candidates actively and to hire on a
non-discriminatory basis, but will not be required to achieve
or maintain any specific percentage of minorities or women
in the relevant workforce.

Id. at 147.

Magistrate Judge Levy rejected the objections by “current permanent
employees who allege[d] that retroactive seniority for the Offerees may adversely affect
their relative seniority rights . . . .” Id. at 147. In doing so, he relied on Dr. Siskin’s
“unchallenged” opinion that the granting of retroactive seniority would have, at worst,

a “limited” economic impact on custodial employees; the magistrate judge concluded,
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