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INTEREST OF AMICUS CURIAE1 

The NAACP Legal Defense and Educational Fund, Inc., (LDF) is the nation’s 

first and foremost civil rights law organization. Since its incorporation in 1940, LDF 

has fought to challenge laws, policies, and practices that discriminate against Black 

people and other communities of color. LDF’s advocacy has included challenging 

racial profiling by police officers. For example, in Davis v. City of New York, No. 

10-cv-699 (S.D.N.Y.), LDF serves as class counsel for Black and Latinx public 

housing residents who are subjected to racial profiling by the New York City Police 

Department (NYPD). Through that litigation, LDF successfully persuaded the court 

that police encounters may be the product of racial profiling even when supported 

by probable cause. And through the joint remedial process following a finding of 

liability in a parallel action, LDF has facilitated and collected testimony from Black 

and Latinx New Yorkers about the psychological consequences of racial profiling 

and racialized weapon usage by police officers. 

Additionally, LDF has served as amicus curiae in cases urging courts to 

consider the ways in which Black people’s experiences of police encounters bear on 

 
1 Pursuant to Federal Rule of Appellate Procedure 29(a)(4)(E) and Local 

Rule 29.1(b), LDF states that no party’s counsel authored this brief in whole or in 

part; that no party or party’s counsel has contributed money that was intended to 

fund preparing or submitting this brief; and that no person other than LDF, its 

members, or its counsel contributed money that was intended to fund preparing or 

submitting this brief. 
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the scope of Fourth Amendment protections. See, e.g., United States v. Weaver, 9 

F.4th 129 (2d Cir. 2022) (arguing that the NYPD’s history of racial profiling and 

Black people’s reasonable fears about police encounters were relevant to the 

question of when a search of a Black pedestrian began); Commonwealth v. Evelyn, 

485 Mass. 691 (Mass. 2020) (arguing that Black Bostonians’ experiences with the 

Boston Police Department were relevant to determining whether a Black teenager 

would feel free to leave an encounter with police officers). LDF has also argued as 

amicus curiae about the disproportionate harms that police officers’ drawing and 

firing of weapons have on Black communities. See, e.g., Torres v. Madrid, 141 S. 

Ct. 989 (2021) (arguing that the history of armed police violence against Black 

people is relevant to the question of whether a seizure occurred). 

LDF submits that its experience in these and other cases gives it particular 

expertise in addressing issues of racial profiling by police officers and in the unique 

traumas that police encounters involving the use of weapons have for Black people, 

and will thus aid the Court in resolving this appeal. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

For several agonizing seconds on the morning of January 28, 2019, Appellant 

James Cerisier, a twenty-two-year veteran teacher with the New York City 

Department of Education, stared down the barrel of Appellee Saurabh Shah’s service 

firearm with his hands up, unsure if what started as a routine traffic stop would end 

his life. Those excruciating seconds caused Mr. Cerisier to develop post-traumatic 

stress disorder, night terrors, and emotional and psychological damage from which 

he is still recovering. 

Why did Officer Shah threaten Mr. Cerisier’s life during an otherwise-routine 

traffic stop? Not because Mr. Cerisier was engaged in any serious offense; all he had 

done was cross a solid white line while travelling less than 20 miles per hour to exit 

the Brooklyn-Queens Expressway on his way to work. Not because Mr. Cerisier 

posed a risk of danger to another person, or because he attempted to flee the 

encounter or resist Officer Shah’s commands; Mr. Cerisier had stopped his vehicle 

and shown his hands were empty when Officer Shah drew his weapon. Rather, 

Officer Shah pulled a firearm on Mr. Cerisier simply because Mr. Cerisier is a Black 

man who drives a luxury car. Officer Shah acknowledged that he conducted roughly 

a dozen other traffic stops that morning, including of drivers behaving more 

dangerously and erratically than Mr. Cerisier. Yet he only drew his weapon on Mr. 

Cerisier, and did so based wholly on his “assumption” that Mr. Cerisier—the one 
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Black motorist Officer Shah pulled over that morning—was “a criminal, a murderer, 

a robber.” 

The District Court properly determined that all factors articulated by the 

Supreme Court in Graham v. Connor, 490 U.S. 386 (1989), favored Mr. Cerisier. 

But it nonetheless granted Officer Shah qualified immunity for his conduct, holding 

that a reasonable officer could believe the Fourth Amendment permitted them to 

draw and point a lethal weapon at a person for no reason at all, so long as they do 

not actually shoot the person. 

That determination was incorrect. This Circuit has never limited the Fourth 

Amendment’s protections to those who are actually shot by police officers, and with 

good reason. The mere act of drawing a gun is a show of force that causes significant 

emotional and psychological damage to individuals—as both Mr. Cerisier’s 

testimony, and the testimony of countless Black and Latinx New Yorkers adduced 

after a finding of liability in Floyd v. City of New York, 959 F. Supp. 2d 668 

(S.D.N.Y. 2013), make clear. All federal courts of appeal to consider the question 

have expressly held that the unreasonable decision to draw and point a firearm at an 

individual—even without shooting the individual—violates the Fourth Amendment. 

Although refusing to recognize the Fourth Amendment’s protections in this 

context would harm everyone, it would work special violence on Black 

communities. As numerous jurists on this Court have recognized, Black motorists 
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are uniquely vulnerable to abuse during traffic stops. And data recently published by 

the NYPD confirm this Court’s pronouncements. Black and Latinx drivers are 

stopped nearly three times more often than white drivers throughout New York City. 

And once stopped, Black motorists are nearly 10 times more likely to be subjected 

to force. The Fourth Amendment’s protections are thus especially vital to protecting 

Black individuals from unnecessary violence and escalation. 

ARGUMENT 

Excessive force claims reflect a core Fourth Amendment value: ensuring that 

officers who are justified in seizing an individual do not do so through unreasonable 

means. The District Court erred by focusing on the fact that Officer Shah did not 

actually shoot Mr. Cerisier to immunize Officer Shah’s conduct here. As every other 

circuit to consider the question has recognized, the Fourth Amendment restricts the 

circumstances under which an officer can draw and point their firearm regardless of 

whether the officer actually shoots an arrestee. Such a rule also comports with this 

Court’s recognition that an individual need not actually be shot to maintain a Fourth 

Amendment claim. Taken together, the law was clear by January 28, 2019, that it is 

unreasonable to seize a fully compliant person who is suspected of a minor traffic 

offense by drawing and pointing a firearm. 

The unreasonableness of Officer Shah’s conduct is especially apparent here 

because his decision to draw and point his service weapon was based on nothing 
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more than his racialized assumptions about the threat that Mr. Cerisier posed—an 

unfortunate example of what Black motorists routinely face during traffic stops. This 

Court must not immunize this kind of needless escalation from Fourth Amendment 

scrutiny. 

I. SEIZING AN INDIVIDUAL BY DRAWING AND POINTING A 

FIREARM CAUSES SERIOUS EMOTIONAL TRAUMA THAT CAN 

SUPPORT A FOURTH AMENDMENT CLAIM. 

Nothing in the text of the Fourth Amendment permits certain means of seizure 

to be categorically excluded from reasonableness review. Rather, the salient inquiry 

is whether the particular means of seizure an officer chooses is reasonable in light 

of “the totality of the circumstances faced by the arresting officer . . . .” Amnesty Am. 

v. Town of W. Hartford, 361 F.3d 113, 123 (2d Cir. 2004). Those considerations 

include the risks posed by the means by which the seizure is effectuated. See, e.g., 

Lombardo v. City of St. Louis, 141 S. Ct. 2239, 2241–42 (2021) (directing the court 

to consider, on remand, the risks of prone restraints in assessing the totality of 

circumstances).  

A. Pointing a Gun at an Individual Causes Serious, Lasting Trauma, 

Particularly for Black People. 

Pointing a loaded firearm at an individual causes significant psychological 

and emotional damage. Courts have recognized that pointing a loaded gun at 

someone is a threat to end a life; the act “carries with it the implicit threat that the 

officer will use that weapon if the person at whom it is directed does not comply 
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with the officer’s wishes.” Jacobs v. City of Chicago, 215 F.3d 758, 774 n.7 (7th 

Cir. 2000); accord United States v. Bolden, 479 F.3d 455, 461 (6th Cir. 2007) (“[B]y 

pointing a firearm at an individual and making a demand of that individual, a 

defendant communicates the implicit threat that if the individual does not comply 

with the defendant’s demands, the defendant will shoot the individual.”). And that 

violence does not depend on whether use of the weapon is coupled with a verbal 

threat to shoot; silently drawing and pointing a gun at an individual is “equally 

coercive and threatening.” United States v. Johnson, 803 F.3d 610, 616 (11th Cir. 

2015). Thus, courts have recognized that individuals who are seized at gunpoint by 

officers suffer serious emotional trauma—a cognizable injury under the Fourth 

Amendment. See, e.g., Willingham v. Crooke, 412 F.3d 553, 561 (4th Cir. 2005) 

(remanding Fourth Amendment claim for jury to consider fully compliant 

misdemeanor arrestee’s emotional trauma after being ordered to sit down at 

gunpoint). 

The lived experiences of Black and Latinx New Yorkers confirm the 

seriousness of this harm. After finding the NYPD liable for express racial profiling 

in Floyd v. City of New York, the federal court ordered a joint remedial process that 

began with a series of listening sessions to explore Black and Latinx New Yorkers’ 

experiences with police. 959 F. Supp. 2d at 686–88. In those sessions, community 

members regularly described their fears about officers drawing and pointing their 
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weapons. In such moments, one young man described, “[m]y main concern is they’re 

going to shoot me and get away with it.”2 Another individual described the lasting 

impacts that facing the threat of death can have, explaining that “you can never return 

[from] that trauma that you’ve experienced” after staring down the barrel of an 

officer’s gun.3 No amount of treatment can erase that memory. “[A] lot of times 

you’ll try to talk about it. You’ll get support. But it’s just like, it’ll continue sticking; 

and it’s just a lifetime of work to mend or come to terms or to peace with what 

happened to you.”4 

Mr. Cerisier is unfortunately no exception. At his deposition, he explained 

with painful clarity the impact this event had on him: “it was very traumatic for me.” 

A-77. He was ultimately diagnosed with post-traumatic stress disorder. As a result 

of his anxiety, his sleeping became irregular, and he began shaking in his sleep due 

to persistent nightmares. Even talking about the incident in his deposition years later 

was retraumatizing, forcing him to relive the fear of death.  

B. Numerous Courts, Including this Circuit, Have Recognized that 

the Actual Shooting of an Arrestee Is Not an Element of a Fourth 

Amendment Claim. 

Because of the emotional trauma caused when a police officer needlessly 

draws and points their gun, courts have recognized that the Fourth Amendment 

 
2 01.12.16 SAS at 21:10–11 (on file). 
3 11.05.15 SAS at 21:17-18 (on file). 
4 Id. at 21:18–21 (on file). 

Case 22-1756, Document 49-2, 11/23/2022, 3426140, Page15 of 35



 

9 
 

inquiry centers on the reasonableness of the officer’s decision to draw and point the 

gun—irrespective of whether it is fired, or whether the officer actually shoots the 

arrestee. See, e.g., Espinosa v. City & Cnty. of San Francisco, 598 F.3d 528, 537 

(9th Cir. 2010) (holding that “pointing a loaded gun at a suspect, employing the 

threat of deadly force, is use of a high level of force”); Baird v. Renbarger, 576 F.3d 

340, 345 (7th Cir. 2009) (holding that “gun pointing when an individual presents no 

danger is unreasonable and violates the Fourth Amendment”); Baker v. Monroe 

Township, 50 F.3d 1186, 1193 (3d Cir. 1995) (same). Indeed, courts have 

specifically rejected the rationale relied upon by the District Court here—that the 

Fourth Amendment’s protection against unreasonable means of seizure applies only 

if an officer shoots the arrestee—by pointing to such a rule’s perverse effect of 

immunizing risky behavior unless the foreseeable harm comes to pass. Stamps v. 

Town of Framingham, 813 F.3d 27, 35 (1st Cir. 2016). 

This Court’s precedent is likewise clear that an arrestee need not be injured 

(or even touched) to have a cognizable Fourth Amendment claim that an officer’s 

conduct was unreasonable. In Taylor v. Mayone, a district court in the Southern 

District of New York analyzed an excessive force claim brought against an officer 

who fired his weapon at a reckless driver but missed. 599 F. Supp. 148, 152 

(S.D.N.Y. 1984). The district court declined to adopt a rule that the officer’s shooting 

was not a “use of force” simply because the shot missed, instead analyzing the 
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reasonableness of the officer’s decision in light of the risk the driver posed to others. 

Id. at 155. This Court affirmed in full. 779 F.2d 39 (2d Cir. 1985) (unpublished 

opinion).5 Firing a shot that misses implicates the Fourth Amendment for the same 

reasons that pointing a gun does: both communicate the threat that one’s life is in 

immediate jeopardy. Neither involves physical injury, but both cause serious 

psychological trauma. And both are intolerable under the Fourth Amendment when 

an individual has committed no serious crime, poses no threat, and is fully compliant 

with officers’ commands. 

II. OFFICER SHAH’S CONDUCT REFLECTS BLACK MOTORISTS’ 

UNIQUE VULNERABILITY TO ABUSE DURING TRAFFIC STOPS. 

Mr. Cerisier’s experience is a clear demonstration of the harm Black 

communities would suffer from exempting the drawing of a firearm from Fourth 

Amendment scrutiny. While the Graham analysis is meant to be objective, 490 U.S. 

at 396, police officers are all too often guided by implicitly held biases and 

discriminatory views, evaluating innocuous behavior by Black motorists as 

indicators of crime and danger.6 The Fourth Amendment does not permit such 

profiling; “[u]nreasonable searches and seizures, particularly when premised on race 

 
5 Other courts have agreed that officers may violate the Fourth Amendment 

even if they shoot and miss arrestees. See, e.g., Campbell v. Cheatham Cty. 

Sheriff’s Dep’t, 47 F.4th 468, 479 (6th Cir. 2022). 
6 See Cynthia Lee, Race, Policing, and Lethal Force: Remedying Shooter 

Bias with Martial Arts Training, 79 Law & Contemp. Probs. 145, 148 n.19, 148–

49 (2016); Weaver, 9 F.4th at 185 (Chin, J., dissenting). 
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and alienage, are demeaning to such a degree as to be practically uncompensatable.” 

Ramirez v. Webb, 787 F.2d 592 (6th Cir. 1986) (unpublished opinion). 

Officer Shah’s conduct demonstrates precisely that kind of racial profiling. 

Without knowing anything about Mr. Cerisier other than his race and the type of car 

he drove, Officer Shah decided that the traffic stop was dangerous enough to warrant 

use of his firearm. Sadly, Officer Shah is far from alone; as this Court has 

recognized, and as the NYPD’s own data confirm, police officers routinely make 

these kinds of assumptions in deciding on whom to draw and use their weapons. 

A. Officer Shah’s Assessment of the Dangerousness of the Situation 

Was Based on Racial Bias. 

Upon being asked to pull over, Mr. Cerisier did not behave in any manner to 

merit the use of force. Rather, Officer Shah concluded that the situation was 

dangerous based solely on his own assumptions about a Black man driving a luxury 

vehicle.  

The very same day that he drew a gun on Mr. Cerisier, Officer Shah stood in 

traffic among moving vehicles and pulled over fourteen other drivers—none of 

whom were Black. He made these stops at the same location, and often for the same 

violation, without feeling any threat to his safety or unholstering his weapon. A-

284–A-299. However, within seconds of spotting Mr. Cerisier, Officer Shah feared 

that he had “committed a robbery, killed someone, you know.” A-344. That fear was 
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based on nothing: Mr. Cerisier’s behavior did not stand out in any way to merit such 

an indictment or cause for suspicion. 

The facts, taken in the light most favorable to Mr. Cerisier, show that he was 

travelling “at the speed of traffic, slowly,” when Officer Shah signaled for him to 

pull over. A-236. Mr. Cerisier immediately stopped his vehicle to comply with 

Officer Shah’s directive. A-238–A-239. After he was directed to go to the service 

lane on the right, Mr. Cerisier “started to turn the vehicle slowly” toward the lane, 

with his head turned in that direction and with the turn signal on. A-239–A-240.7 

Indeed, Officer Shah acknowledged that Mr. Cerisier was “attempt[ing] to move to 

the right [lane]” to comply with the order to pull over, A-313, and that, at one point, 

Mr. Cerisier “had to slow his car to navigate across to get to the shoulder.” A-168, 

A-311. Mr. Cerisier then came to a complete stop in the median. SPA-6. Officer 

Shah observed both Mr. Cerisier’s race and the model of his car. A-120, A-273–A-

274.  

Nonetheless, Officer Shah came to the conclusion that Mr. Cerisier was 

“maybe a criminal, a murderer, a robber,” A-120: He pulled his gun within “a few 

 
7 That Mr. Cerisier drove toward Officer Shah does not change this calculus. 

First, Officer Shah testified that stepping out into the traffic lane and having cars 

driving towards him was “a normal part of [his] job,” A-264, and that he did not 

feel threatened by any of the other drivers that morning who drove towards him, A-

265. Indeed, later in his deposition, Officer Shah admitted that “there was nothing 

threatening about a car driving in [his] direction on the BQE that morning . . . .” A-

307. 
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seconds” of first spotting Mr. Cerisier. A-344, A-242. That decision was based solely 

on Officer Shah’s “assum[ptions]” about Mr. Cerisier. A-319, A-320. In fact, after 

learning just one additional fact about Mr. Cerisier—specifically that he was an 

employee of the Department of Education—Officer Shah no longer assumed Mr. 

Cerisier was a murderer. A-84–A-85. 

Officer Shah’s assumptions of dangerousness do not satisfy the Fourth 

Amendment’s demands. In United States v. Hussain, this Court reversed a district 

court’s failure to suppress a recovered firearm in a criminal matter. 835 F.3d 307 (2d 

Cir. 2016). There, this Court examined the record to determine whether officers’ fear 

of immediate danger was objectively reasonable when they conducted a warrantless 

search of the vehicle of two Black people. Id. at 313–14. The officers testified that 

the occupants sat “in an unnatural position,” reached for a cell phone, and were 

talking on the cell phone at the beginning of the stop, which the officers claimed was 

suspicious enough to justify the warrantless search. Id. at 315–17. This Court 

disagreed, specifically calling attention to the fact that these actions would rightly 

be viewed as innocent behavior if undertaken by passengers of “another race, gender, 

or ethnicity.” Id. at 315; accord Weaver, 9 F.4th at 177 (Calabresi, J., dissenting) 

(raising concerns about restricting Fourth Amendment protections “because we 

intuit that that kind of search or seizure won’t happen to us” (emphasis in original)). 
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Just like in Hussain, ratifying Officer Shah’s belief that Mr. Cerisier posed a 

threat of immediate danger “on these bare facts would sweep too broadly.” Hussain, 

835 F.3d at 315. 

B. Officer Shah Did Not Pull a Weapon on Non-Black Drivers who 

Committed the Same Infraction, who Refused to Comply with His 

Orders, and who Drove More Erratically. 

In Hussain, this Court posited a practical inquiry to govern its Fourth 

Amendment analysis, questioning whether police officers would intrude on a citizen 

in the same manner on the same facts had the two people in the car not been Black 

men. Id. at 317. That inquiry is particularly illustrative here, because this Court need 

not “imagine” how Officer Shah would have treated drivers of a different race; 

Officer Shah himself testified to that very question. 

On the morning of January 28, 2019, Officer Shah stopped fourteen other 

drivers, including seven drivers who committed the same exact infraction as Mr. 

Cerisier—none of whom were Black. A-236–A-264; A-280; A-281; A-143. Many 

of those drivers were cited for various infractions, including the same one for which 

Mr. Cerisier was stopped. A-268–A-272, A-280–A-281. Officer Shah admitted that 

he did not assume that any of those other drivers might be murderers, and he did not 

fear them. A-319. By contrast, Mr. Cerisier’s conduct did not even warrant a ticket. 

Yet Mr. Cerisier was the only motorist who stared down the barrel of Officer Shah’s 

gun.  
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Nor can Officer Shah’s decision be explained by Mr. Cerisier’s conduct 

during the stop. Officer Shah acknowledged that he did not draw his weapon on, or 

even threaten, other drivers who behaved more erratically and refused to comply 

with his instructions that morning. For example, when Officer Shah attempted to 

pull over another driver for a traffic violation serious enough that the car had to be 

towed,8 that driver did not immediately comply. A-303. Officer Shah identified the 

driver as a white man during the course of the stop, A-309, and testified that this car 

was driving toward him when pulled over. A-303–A-304. The driver refused to stop, 

and indeed “probably came too close to [Officer Shah],” A-306, causing Officer 

Shah to “bec[o]me frustrated or irritated with [him],” yelling, “whoa, what the fuck 

are you doing!” A-302. Still, he never unholstered his gun. A-304. 

Rarely does a cold record paint such an unmistakable picture: Officer Shah’s 

perception of just one driver as dangerous and “maybe a criminal, a murderer, a 

robber” was based solely on Mr. Cerisier’s race. 

C. Officer Shah’s Behavior Is Emblematic of a Larger Problem with 

Racialized Escalation of Traffic Stops. 

Officer Shah’s actions cannot be separated from a broader context of police 

violence against Black people during traffic enforcement. 

 
8 A-308.  
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Research has shown that officers are more likely to misperceive the existence 

of a threat in an encounter with a Black person due to “[d]eeply rooted stereotypes 

that link Black [individuals] with violence, danger, and criminality.”9 These 

misperceptions lead many police to view Black people more suspiciously than they 

do white people.10 Unsurprisingly, then, Black men are more likely than white men 

to be mistaken for being armed.11 Likewise, both “perceived threat to the officer” 

and “[p]ercieved non-compliance may be exacerbated depending on the race of the 

suspect . . . which can lead the encounter to escalate in severity.”12 

As a result, Black and Latinx people have also been shown to “receive[] higher 

levels of police force earlier in interactions” as compared to white suspects, 

highlighting the causal relationship between racial bias and excessive use of force.13 

Researchers attribute this finding in part to “[r]acial stereotypes associating Black 

[individuals] and Latinos with danger,” which “may bias perceptions at the 

 
9 Lee, supra note 6, at 150.  
10 Rod K. Brunson & Ronald Weitzer, Police Relations with Black and 

White Youths in Different Urban Neighborhoods, 44 Urb. Aff. Rev. 858–59 

(2009), https://journals.sagepub.com/doi/10.1177/1078087408326973. 
11 See Katherine B. Spencer, Amanda K. Charbonneau & Jack Glaser, 

Implicit Bias and Policing, 10 Soc. & Personality Psych. Compass 50, 55 (2016), 

gspp.berkeley.edu/assets/uploads/research/pdf/SpencerCharbonneauGlaser.Compa

ss.2016.pdf. 
12 Kimberly Barsamian Kahn, Joel S. Steele, Jean M. McMahon & Greg 

Stewart, How Suspect Race Affects Police Use of Force in an Interaction Over 

Time, 41 Law & Hum. Behav. 117, 117 (2017) (internal citations omitted).  
13 Id. at 122.  
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beginning stages of an interaction, making suspects seem more threatening or in 

need of force to control.”14 Indeed,  generally “[s]tereotype application is most 

powerful under conditions of ambiguity, scarce resources, anxiety and less 

information, as they serve to fill in the interpretation of ambiguous actions.”15 Put 

differently, racial bias may cause an officer to overestimate danger at the start of an 

encounter, before learning more information about the individual stopped (such as 

their employment at the Department of Education).  

Not only do police draw their weapons earlier in encounters with Black 

people, officers also draw and use them more often. A 2017 study of the Dallas 

Police Department, for example, found that officers were more likely to remove their 

guns from the holster when stopping Black people, regardless of whether they 

ultimately pulled the trigger—a finding which indicates that “implicit bias may 

operate at the decision to draw a firearm initially.”16 Black people are also more 

likely to be the victims of officer-involved shootings—often with fatal 

consequences. In 2015 alone “unarmed Black men were seven times more likely 

than unarmed white men to die by police gunfire.”17 In fact, an “unarmed [B]lack 

 
14 Id.  
15 Id. at 118.  
16 Andrew P. Wheeler et al., What Factors Influence an Officer’s Decision to 

Shoot? The Promise and Limitations of Using Public Data, 18 Just. Rsch. & Pol’y 

48, 65–66 (2017).  
17 Lee, supra note 6, at 149. 
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man was fatally shot by police about once every nine days.”18 Likewise, a study of 

more than two million 911 calls in two anonymous cities in the United States found 

that “[w]hite officers use force with a gun five times as often in neighborhoods that 

are at least 80 percent Black,”19 indicating that “race is an important determinant of 

use of force.”20 This higher likelihood is not due to a higher tendency of Black people 

to commit crimes; rather, racial profiling and implicit bias are key factors for racial 

differences in police use of firearms.21 

These stark disparities are reflected in New York City policing. As a result of 

the Floyd litigation, the NYPD is required to maintain “stop reports” documenting 

police interactions with pedestrians. An analysis of these reports reveals that 

officers’ perceptions of criminality and danger of particular neighborhoods are more 

dependent on the racial characteristics of the neighborhood than on actual statistics 

regarding crime; the larger the Black population in an area, the more likely officers 

are to regard it as “high-crime.”22 These reports further reveal that “[Black people 

are] more likely to be seen as threatening to [NYPD] officers, resulting in a greater 

 
18 Id. 
19 Mark Hoekstra & CarlyWill Sloan, Does Race Matter for Police Use of 

Force? Evidence from 911 Calls, 112 Am. Econ. Rev. 827, 829 (2022).  
20 Id. at 858.  
21 See, e.g., Rashawn Ray, Kris Marsh & Connor Powelson, Can Cameras 

Stop the Killings? Racial Differences in Perceptions of the Effectiveness of Body-

Worn Cameras in Police Encounters, 32 Socio. F., 1032, 1034 (2017). 
22 Ben Grunwald & Jeffrey Fagan, The End of Intuition-Based High-Crime 

Areas, 107 Calif. L. Rev. 345, 387 (2019). 
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rate of police drawing their weapons.”23 Empirically, NYPD officers are 28 percent 

more likely to draw their firearms against Black people.24 

Black and Latinx New Yorkers testified about this reality in the joint remedial 

process following the Floyd litigation. Time and again community members 

recounted the terror of being stopped at gunpoint by the NYPD. As one participant 

explained, “[the police are] real lo[o]se with pulling their guns out, too. I feel like 

that’s something you shouldn’t do unless you have to. They’re just lo[o]se.”25 And 

many reported feeling unsafe exercising their Fourth Amendment rights as a result: 

as one participant described, “I don’t [want to] go up to them and [ask] them ‘am I 

being detained,’ walk away, turn around and they got guns to my head.”26 Added 

another participant, a teenager: “They need to stop their shoot first and ask questions 

later type business, because people are dying.”27 

 In the context of traffic enforcement, these disparities are reaching crisis 

levels. Judges on this Court have previously noted that “[o]f all fatal shootings by 

 
23 Rory Kramer & Brianna Remster, Stop, Frisk, and Assault? Racial 

Disparities in Police Use of Force During Investigatory Stops, 52 Law & Soc’y 

Rev. 981, 987 (2018) (studying data on over two million police stops in New York 

City from 2007-2014).  
24 Id. at 975, 976 tbl.2 (2018) (“[T]hese findings are net of alternative 

explanations including civilian behavior, the success of the stop, local crime rates, 

and neighborhood context.”).  
25 11.18.15 CVSOS at 8:23–24 (on file). 
26 10.20.15_CH at 13:24–14: 2 (adding that he fears becoming “another 

Trayvon Martin”) (on file).  
27 10.27.15_CH at 41:16–17 (on file).  
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police in 2015, about 11 percent occurred during traffic stops.” Weaver, 9 F.4th at 

172 (Pooler, J., dissenting). The problem has not gotten better; since September 30, 

2016, “police officers have killed more than 400 drivers or passengers who were not 

wielding a gun or a knife, or under pursuit for a violent crime—a rate of more than 

one a week.”28 Experts attribute these staggering numbers to an “overstat[ed] risk 

[of danger during traffic stops] compounded [by] racial bias” noting, “[p]olice think 

‘vehicle stops are dangerous’ and ‘Black people are dangerous,’ and the combination 

is volatile.”29 As the Fifth Circuit noted earlier this year, “[t]oday, traffic stops and 

the use of deadly force are too often one and the same—with Black and Latino 

drivers overrepresented among those killed—and have been sanctioned by numerous 

counties and major police departments [as a result].” Crane v. City of Arlington, 50 

F.4th 453, 458, (5th Cir. 2022). 

 Again, New York City is no exception. In 2022, the New York City Council, 

concerned about racial discrimination in the course of traffic stops, forced the New 

 
28 David D. Kirkpatrick, Steve Eder, Kim Barker, & Julie Tate, Why Many 

Police Traffic Stops Turn Deadly, N.Y. Times (Oct. 31, 2021), 

https://www.nytimes.com/2021/10/31/us/police-traffic-stops-killings.html.  
29 Id. As the Center for Policing Equity has noted, “[p]olice training often 

portrays traffic stops as very dangerous, but evidence shows that they are not: The 

fatality rate for a police officer making a routine stop has been estimated to be one 

in 6.5 million.” Ctr. for Policing Equity, Redesigning Public Safety: Traffic Safety, 

1, 14 (Sept. 2022), https://policingequity.org/traffic-safety/60-cpe-white-paper-

traffic-safety/file. 
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York Police Department to publish data on traffic enforcement outcomes.30 The 

reports have illuminated the disproportionate use of force against Black drivers 

throughout the city: so far this year, though Black people constitute just 23.8 percent 

of New York City’s population and 29.1 percent of all drivers stopped while 

operating vehicles, they comprise 57.8 percent of drivers subjected to force during a 

traffic stop.31 Put differently, Black drivers who are stopped in New York are 9.9 

times more likely to be subjected to force than white drivers who are stopped. 

III. USE OF FORCE ON THE BASIS OF RACE IMPOSES UNIQUE 

TRAUMAS ON BLACK COMMUNITIES. 

While Officer Shah walked away with little memory of the events of January 

28, 2019, James Cerisier will be forced to live with the memory of a loaded gun 

pointed to his head for the rest of his life. Beyond the trauma of nearly dying, see 

supra Section I(A), Mr. Cerisier also experienced a racial trauma: knowing that his 

life had been threatened by an officer sworn to protect and serve simply because he 

was a Black man. A-28 (expressing fear that Mr. Cerisier “may well have joined the 

 
30 See Comm. on Pub. Safety, Requiring the police department to report on 

traffic encounters (2021/045, Int. 1671-2019), 

https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=4085844&GUID=E5D5

D03D-7DAB-4F2E-9B44-CE091B8D30D0).  
31 N.Y. Police Dep’t, Vehicle Reporting, 

https://www.nyc.gov/site/nypd/stats/reports-analysis/vehicle-stop-reports.page (last 

visited Nov. 22, 2022). 
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ranks of Philando Castile or Samuel DuBose as a [B]lack life cut short at a traffic 

stop.”) This trauma is a tragic reality for many overpoliced Black communities. 

Research has uncovered “significant associations between law enforcement 

encounters and a range of mental health problems” experienced disproportionately 

by Black people and other people of color, including anxiety, post-traumatic stress 

disorder, psychological distress, depression, and suicidal ideation and attempts.32 

For example, a recent study in Chicago revealed “high rates of hypervigilance in 

racial and ethnic minorities” as a result of traumatic police stops—rates that 

“exceeded scores associated with clinical PTSD, indicating a high prevalence of 

trauma.”33 Such trauma resulted even where violence was threatened without 

physical contact: hypervigilance scores were higher in communities with greater 

rates of threatened death or serious injury.34 The result: “[p]olice violence has far-

reaching and multidimensional effects that worsen the health of African Americans 

and other vulnerable populations.”35 

 
32 Denise Herd, Cycles of Threat: Graham v. Connor, Police Violence, and 

African American Health Inequities, 100 Boston U. L. Rev. 1047, 1051 (2020). 
33 Id. (citing Nicole A. Smith et al., Keeping Your Guard Up: 

Hypervigilance Among Urban Residents Affected by Community and Police 

Violence, 38 Health Aff. 1662, 1666 (2019)); see also Vickie M. Mays, Susan D. 

Cochran & Namdi W. Barnes, Race, Race-Based Discrimination, and Health 

Outcomes Among African Americans, 58 Ann. Rev. Psych. 201, 213 (2007). 
34 Herd, supra note 32, at 1051.  
35 Id. at 1066.  
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The knowledge that race played a role in an encounter with police greatly 

worsens these troubling health disparities. In New York City, for example, young 

men with more police contact “display higher levels of anxiety and trauma 

associated with their experiences” regardless of whether they are ever ultimately 

arrested.36 These harms are heightened where those stopped “believe that they were 

targeted because of their race or ethnicity or may be targeted again, [since] they may 

experience symptoms tied to the stresses of perceived or anticipated racism.”37 

Controlling for other factors—such as “reduced access to health care, housing and 

employment opportunities”—exposure to prejudice and discrimination leads to 

increased psychological and physiological stress responses among people of color 

and results in health disparities, including high rates of stroke, heart attack, diabetes, 

cancer, and high blood pressure.38 In fact, exposure to discrimination has been shown 

to “predict[] psychiatric symptoms related to depression and anxiety better than age, 

gender, education, social class, or general stressors.”39 Such significant trauma can 

 
36 Amanda Geller, Jeffrey Fagan, Tom Tyler, & Bruce G. Link, Aggressive 

Policing and the Mental Health of Young Urban Men, 104 Am. J. Pub. Health 

2321, 2324–36 (2014). 
37 Id. at 2321. 
38 Pamela Sawyer, Brenda Major, Bettina Casad, Sarah S.M. Townsend & 

Wendy Berry Mendes, Discrimination and the Stress Response: Psychological and 

Physiological Consequences of Anticipating Prejudice in Interethnic Interactions, 

102 Am. J. Pub. Health 1020, 1020 (2012).  
39 Id.  
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result in increased mental and physical health disparities for Black people in the 

United States—disparities which are already “well-documented and enduring.”40 

Race-based discrimination in police use of force impacts whole communities. 

Studies dating back decades show that “[m]edia coverage of police using force can 

deteriorate the trust and sense of commitment to the law of people across the country 

who may have no direct experience with police force.”41 A 2018 study found that 

“[p]olice killings of unarmed [B]lack Americans were associated with worse mental 

health among other [B]lack Americans in the general U.S. population” resulting in 

an estimated 55 million “excess poor mental health days per year among [B]lack 

American adults.”42 Referred to as the “spillover effect,” these harms are suffered 

by members of the community “not directly connected to the killings or to the people 

involved” as “[r]acism, like trauma, can be experienced vicariously.”43 And in 2020, 

the American Psychological Association issued an official statement acknowledging 

 
40 See generally id. 
41 Adam Trahan & Jordan Russell, Race and Police Use of Force: A 

Regression Analysis of Varying Situational Approval from 1972 to 2012, 13 

Applied Psych. Crim. Just. 142, 143 (2017) (citing Ronald Weitzer,  

Incidents of police misconduct and public opinion. Journal of Criminal 

Justice, 30 J. Crim. Just. 397–408 (2002).  
42 Jacob Bor et al., Police Killings and Their Spillover Effects on the Mental 

Health of Black Americans: A Population-Based, Quasi-experimental Study, 392 

Lancet 302, 307 (2018). 
43 Id. at 303–04 (noting that exposure was measured by state of residence 

and interview date and might involve anything from word of mouth to media 

reports).  
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that “the impact of these repeated horrific incidents [of police violence] is inflicting 

trauma on the broader African American community,” and particularly Black men 

for whom “it’s not safe to go birding in Central Park, to meet friends at a Philadelphia 

Starbucks, to pick up trash in front of your own home in Colorado or to go shopping 

almost anywhere.”44 As a result, “[r]acially unequal exposure to the risk of state 

violence has profound consequences for public health, democracy, and racial 

stratification.”45  

CONCLUSION 

“This Court does not condone racially motivated police behavior and takes 

seriously an allegation of racial profiling.” United States v. Davis, 11 F. App’x 16, 

18 (2d Cir. 2001). To breathe life into that promise is sometimes a difficult task, as 

biased policing is not always apparent on the face of a single encounter. But this is 

a case of obvious profiling. Officer Shah admitted that he drew his weapon based on 

an “assum[ption]” that Mr. Cerisier was a robber or a murderer, but he knew nothing 

about Mr. Cerisier except that he was a large Black man driving a luxury vehicle. 

That kind of “universal suspicion without individual evidence is what Americans 

 
44 Sandra L. Shullman, We Are All Living in a Racism Pandemic, Am. 

Psychiatric Ass’n, (May 29, 2020), 

https://www.apa.org/news/press/releases/2020/05/racism-pandemic. 
45Frank Edwards, Hedwig Lee & Michael Esposito, Risk of Being Killed by 

Police Use of Force in the United States by Age, Race-Ethnicity, and Sex, 116 

Proc. Nat’l. Acad. Sci. U.S.A. 16793, 16796 (2019). 
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find abhorrent and what [B]lack men in America must constantly fight.” Floyd, 959 

F. Supp. 2d at 667. This Court must not immunize Officer Shah’s conduct from 

constitutional scrutiny. The District Court’s judgment should be reversed, and Mr. 

Cerisier should be permitted to present his claim to a jury. 
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