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Defending Equal Opportunity Programs Against Threats of False Claims Act
Liability: What You Need to Know

In a clear attempt to pressure private companies, schools, nonprofits, and other federal
grantees and contractors to end their diversity, equity, inclusion, and accessibility programs, the
Trump administration has announced plans to investigate and pursue fraud claims under the
False Claims Act (FCA), a law first created in 1863 to tackle fraud in government contracts. Anti-
civil rights groups and private individuals may try to bring similar claims. They face an uphill
battle in court. Here is what you need to know.*

The Trump administration is misusing the FCA, a federal law designed to
target fraud, to advance its radical and divisive policy agenda. The FCA permits both
the federal government and private parties to sue individuals or organizations that knowingly: 1)
submit, or cause to submit, false claims to the federal government, or 2) make or use a false
record or statement material to a false claim, among other things.2 It was enacted to address
fraud by defense contractors during the American Civil War.3 If a court finds a funding recipient
violated the FCA, the recipient may be liable for up to three times the amount of damages
sustained by the government because of the fraud and mandatory monetary penalties imposed
by the Act.4 FCA charges have usually been brought against individuals and organizations that
use fraudulent cost or pricing information or charge the federal government for services they
didn’t perform, such as healthcare fraud.s

The Trump administration now intends to weaponize FCA enforcement, contending that
federal contractors and grantees that certify their compliance with federal civil rights laws may
be liable under the FCA because they operate diversity, equity, and inclusion programs.® But,
far from violating civil rights laws, the pursuit of diversity, equity, inclusion, and accessibility is
precisely what those laws were designed to accomplish. The administration’s use of the FCA to
target such programs is not about enforcing civil rights laws, it is an attempt to chill activity it
disfavors.

1 This document is not intended to, and should not be understood to, provide legal advice. Specific programs,
initiatives, or questions should be reviewed with counsel.
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The Trump administration’s radical and inaccurate views of civil rights law
do not change the law and do not control how courts decide False Claims Act cases.
As we have explained elsewhere, many diversity, equity, inclusion, and accessibility programs
not only comply with, but advance federal civil rights laws. Just because the administration has
targeted these programs does not mean they are unlawful. The Trump administration cannot
rewrite federal laws. The administration’s prior attempts to force organizations to certify they
will follow false interpretations of federal civil rights laws have been blocked by courts.” In fact,
when similar requirements have faced scrutiny in court, the Trump administration has
recognized that it can only require entities to certify compliance with existing interpretations of
these laws.8

The Trump administration faces an uphill battle proving this type of False
Claims Act charge in court. The government will face significant challenges in court if it
bases FCA claims on unsupported interpretations of civil rights laws. Liability under the FCA is
based on what recipients of federal funding thought and believed about actual legal
requirements when they made the relevant statement—not on inaccurate positions held by the
government. To succeed on a FCA claim, the government must prove the recipient of federal
funds knew its certification was false or recklessly disregarded the truth or falsity of the
certification. With respect to the government’s targeting of DEIA programs, it would have to
prove not only that the funding recipient’s diversity, equity, inclusion, and accessibility
programs violate federal civil rights laws, but also that the funding recipient knew the programs
did so when it certified its compliance with federal civil rights laws.9 This knowledge
requirement is a difficult standard to meet and is based on the prevailing legal standard, not the
Trump administration’s interpretation of the law.

Courts are unlikely to find FCA liability if doing so would require adopting an
interpretation of the law contrary to what courts have already said about the Constitution and
federal anti-discrimination laws.° Still, it is always a good idea for recipients of federal funds to
regularly review their policies and practices to ensure they comply with federal laws.

The bottom line—courts are unlikely to find that federal contractors and
grantees violate the False Claims Act by operating lawful diversity, equity,
inclusions, and accessibility programs.
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