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INTERESTS OF AMICUS CURIAE 

The NAACP Legal Defense and Educational Fund, Inc. (“LDF”) is the nation’s 

first and foremost civil rights legal organization. Since its founding in 1940, LDF has 

strived to secure equal justice under the law for all Americans and to break down 

barriers that prevent Black people from realizing their basic civil and human rights. 

Since its enactment, LDF has helped Americans vindicate their rights under Title 

VII of the Civil Rights Act of 1964 (“Title VII”) to be free from discrimination on the 

basis of race and ethnicity. LDF has represented plaintiffs in cases such as Griggs v. 

Duke Power Co., 401 U.S. 424, 91 S. Ct. 849 (1971); Phillips v. Martin Marietta Corp., 

400 U.S. 542, 91 S. Ct. 496 (1971); Albemarle Paper Co. v. Moody, 422 U.S. 405, 95 S. 

Ct. 2362 (1975); Pullman-Standard v. Swint, 456 U.S. 273, 102 S. Ct. 1781 (1982); 

Anderson v. City of Bessemer City, 470 U.S. 564, 105 S. Ct. 1504 (1985); and Lewis v. 

City of Chi., 560 U.S. 205, 130 S. Ct. 2191 (2010). LDF has a strong interest in the 

proper application of Title VII to combat workplace discrimination. 

INTRODUCTION AND SUMMARY OF ARGUMENT 
 

The litigation before the court began in 1971, when the United States filed a 

complaint against several labor organizations—including Local 580 of the 

International Association of Bridge, Structural, and Ornamental Ironworkers (“Local 

580”), the Joint Apprentices-Journeymen Educational Fund of the Architectural 

Ornamental Ironworkers Local 580 (“AJEF”), and Allied Building Metal Industries 

(“Allied”)—alleging that they had engaged in racially discriminatory recruitment, 

training, and employment practices in violation of Title VII. In 1978, the Southern 

District of New York issued a Consent Judgment against Local 580, AJEF, and Allied 
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which “imposed a wide range of specific obligations . . . to ameliorate the effects of 

past racial discrimination and to insure future integration among the union 

membership.” EEOC v. Local 580, 925 F.2d 588, 589 (2d Cir. 1991). Among other 

affirmative obligations, the Consent Judgment required Local 580 to increase its 

minority membership, with the ultimate goal of ensuring that nonwhite members 

“share equitably in all employment opportunities and other conditions and privileges 

of employment afforded to all members of [Local 580].” Since then, the union has been 

held in contempt of court for violating the court’s orders in this case at least three 

times, most recently in 2011 for its failure to adhere to the referral system ordered 

by the court between 1992 and 1997. See EEOC v. Local 580, No. 71 CIV. 2877(LAK), 

2011 WL 1236592, at *1 (S.D.N.Y. Mar. 29, 2011); EEOC v. Local 580, No. 71 CIV. 

2877 (RLC), 1988 WL 131293, at *9 (S.D.N.Y. Dec. 1, 1988); EEOC v. Local 580, 669 

F. Supp. 606, 625 (S.D.N.Y. 1987). The court issued contempt orders against the 

union in 1988 and 1989 requiring further injunctive relief, additional affirmative 

obligations to remedy discrimination, and the appointment of a Special Master to 

monitor compliance with the orders. See EEOC v. Local 580, No. 71 Civ. 2877, Order 

and Judgment (S.D.N.Y. Aug. 28, 1989); EEOC. v. Local 580, No. 71 CIV. 2877 (RLC), 

1988 WL 38515 (S.D.N.Y. Apr. 15, 1988). 

  Against this backdrop, the U.S. Equal Employment Opportunity Commission 

(EEOC), Local 580, AJEF, and Allied (collectively, “Parties”) now jointly ask the court 

for approval of a proposed consent decree which would bring this complex and long-

running litigation to an end. The Parties largely justify their motion on the grounds 
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that non-white workers now make up almost half of the membership of Local 580. 

The Special Master opposes the motion, noting that while non-white union 

membership has increased, there is a persistent disparity in the number of hours 

worked by white and non-white members. The Parties and the Special Master 

disagree on several issues, most notably the proper standard for this court’s review 

of the proposed consent decree. More specifically, they disagree as to whether the 

Second Circuit’s recent decision in SEC v. Citigroup Glob. Mkts. Inc., 752 F. 3d 285 

(2d Cir. 2014), applies to the court’s analysis in this case, and if so, the appropriate 

scope of the review under Citigroup. 

 The stakes of the decision before the court are high for workers in the New 

York City area. There is a long history in the United States of labor union 

discrimination and exclusion of Black workers. Because unions can play a crucial role 

in securing rights and protections for workers, union exclusion of people of color has 

a real and material impact on the lives of many workers. It is important to ensure 

that the labor practices of Local 580, one of the oldest labor unions in the New York 

area, fully comply with its obligations under Title VII. 

  The scope of the court’s review should be guided by the purpose of Title VII and 

the broad remedial power it grants to the courts. Passed in 1964, Title VII aims “to 

achieve equality of employment opportunities and remove barriers that have 

operated in the past to favor an identifiable group of white employees over other 

employees.” Griggs, 401 U.S. at 429–30, 91 S. Ct. at 852–53. In pursuit of this goal, 

one important purpose of Title VII is “to make persons whole for injuries suffered on 

Case 1:71-cv-02877-LAK-RWL   Document 460   Filed 11/12/21   Page 7 of 26



4 
 

account of unlawful employment discrimination.” Albemarle Paper, 422 U.S. at 418, 

95 S. Ct. at 2372. As such, the statute grants courts “plenary powers to secure 

compliance with Title VII” and to “make possible the ‘fashion[ing] [of] the most 

complete relief possible.’” Alexander v. Gardner-Denver Co., 415 U.S. 36, 45, 94 S. Ct. 

1011, 1018 (1974); Albemarle Paper, 422 U.S. at 420–21, 95 S. Ct. at 2372–73.  

Congress created the EEOC to pursue the goals of Title VII through 

“[c]ooperation and voluntary compliance.” Alexander, 415 U.S. at 44, 94 S. Ct. at 1017. 

Yet, “final responsibility for enforcement of Title VII [remained] vested with federal 

courts,” even after the establishment of the EEOC. Id. And “[w]here racial 

discrimination is concerned, ‘the [district] court has not merely the power but the 

duty to render a decree which will so far as possible eliminate the discriminatory 

effects of the past as well as bar like discrimination in the future.’” Albemarle Paper, 

422 U.S. at 418, 95 S. Ct. at 2372 (quoting Louisiana v. United States, 380 U.S. 145, 

154 (1965)). In light of this, the court should engage in a meaningful review of the 

Parties’ proposed consent decree. 

  Nothing in Citigroup prevents the court from scrutinizing the proposed consent 

decree. Indeed, Citigroup requires that the court—at a minimum—evaluate the 

proposed decree for fairness, reasonableness, and effect on the public interest. 

Particularly given that it may significantly narrow the relief currently available to 

aggrieved workers under the Consent Judgment and the contempt orders issued 

against Local 580 over the course of the last several decades, the court’s role should 

not be limited to a simple “rubber stamp[ing]”—the court should carefully review the 
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Parties’ proposal with an eye toward its consequences on workers. Cf. Griggs, 401 

U.S. at 432, 91 S. Ct. at 854 (“Congress directed the thrust of the Act to the 

consequences of employment practices, not simply the motivation.”). To assist with 

its review, the court may and should hold a fairness hearing to solicit comments from 

those who will be most affected by the Parties’ proposed consent decree. 

ARGUMENT 

I. Consent Decrees Have Been Essential Tools for Remedying 
Discrimination in the Labor Movement  

In considering the standard that governs this court’s review of the Parties’ 

proposed consent decree, the circumstances and historical context surrounding the 

operative orders in this case cannot be ignored. This decades-long litigation and the 

ensuing remedial orders were part of a broader effort by the federal government and 

racial justice advocates to remedy the discrimination that workers of color 

experienced from labor unions, both prior to and after the enactment of Title VII. See 

generally Theodore J. St. Antoine, Labor Unions and Title VII: A Bit-Player at the 

Creation Looks Back, in A Nation of Widening Opportunities (Katz and Bagenstos, 

eds., 2015), available at 

https://quod.lib.umich.edu/m/maize/13855464.0001.001/1:14/--nation-of-widening-

opportunities?rgn=div1;view=fulltext.  

Indeed, “from the formation of the first trade unions in the 1790’s to the mid-

1930’s, the policy and practice of organized labor so far as black workers were 

concerned were largely those of outright exclusion or segregation.” Philip S. Foner, 

Organized Labor & The Black Worker 1619–1981 xxi (2d ed. 1981). Herbert Hill, who 
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served as the NAACP’s labor director in the 1950s and 1960s, observed that the 

discrimination Black workers experienced in the late 1950s was an extension of 

unions’ longstanding hostility toward Black labor participation, which at times even 

“led to racial and ethnic violence.” Herbert Hill, Labor Unions and the Negro: The 

Record of Discrimination, Commentary (Dec. 1959), available at 

https://www.commentary.org/articles/herbert-hill/labor-unions-and-the-negrothe-

record-of-discrimination/.  

Black workers continued to be excluded from membership in many labor 

unions in the years immediately preceding the enactment of Title VII. In his 1961 

address to the fourth AFL–CIO Constitutional Convention, Dr. Martin Luther King, 

Jr. spoke of the racial discrimination that Black Americans were subjected to by labor 

unions:  

Discrimination does exist in the labor movement. It is true that 
organized labor has taken significant steps to remove the yoke of 
discrimination from its own body. But in spite of this, some unions, 
governed by racist ethos, have contributed to the degraded economic 
status of the Negro. Negroes have been barred from membership in 
certain unions and denied apprenticeship training and vocational 
education. In every section of the country, one can find labor unions 
existing as a serious and vicious obstacle when the Negro seeks jobs or 
upgrading in employment.  
 

Martin Luther King, Jr., Address at the Fourth Constitutional Convention of the 

AFL–CIO (Dec. 11, 1961).  

Although Title VII prohibited many unions’ exclusionary and discriminatory 

practices, “they did not end overnight.” Michael J. Goldberg, Cleaning Labor's House: 

Institutional Reform Litigation in the Labor Movement, 1989 Duke L.J. 903, 939 
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(1989). To achieve institutional change, courts relied upon Title VII, “often with the 

assistance of masters and receivers, to supervise the reform and day-to-day affairs of 

unions and related institutions, such as hiring halls and apprenticeship programs.” 

Id. at 938. To that end, consent decrees—such as the Consent Judgment and 

subsequent remedial orders in this action—were regularly implemented by district 

courts to “compel[] fundamental changes in the day-to-day operations” of segregated 

unions in order to bring them into full compliance with Title VII. Id. at 940. 

II. The Court Should Consider the Adequacy of a Proposed Consent 
Decree Seeking to Resolve Title VII Enforcement Actions 

With this background in mind, we now turn to the primary issue before the 

court—the scope of the court’s review of the Parties’ proposed consent decree. The 

Special Master and the Parties disagree about which standard the court should apply 

when evaluating the proposed consent decree. The Parties contend that the standard 

set forth in Citigroup is applicable and, consequently, the court should avoid 

considering the adequacy of the proposed consent decree and instead limit its review 

to whether the proposed consent decree is fair, reasonable and serves the public 

interest. See Joint Reply of All Parties in Supp. of Mot. to Approve Consent Decree 

1–4, ECF No. 436–1. Conversely, the Special Master is skeptical about the 

applicability of Citigroup, noting that the standards set forth therein have not been 

applied to a Title VII pattern or practice enforcement action. See Special Master Raff’s 

R. & R. 16, ECF No. 435 (hereinafter “Report”). In the Special Master’s view, the court 

should review the proposed decree under the following analysis:  

Case 1:71-cv-02877-LAK-RWL   Document 460   Filed 11/12/21   Page 11 of 26



8 
 

[T]he Court should independently scrutinize the facts, evaluate whether 
the purposes and objectives in the existing orders have been achieved, 
assess whether the intended beneficiaries of the court’s orders . . . could 
be adversely affected by vacating the existing remedial orders and 
replacing them with the proposed consent judgment, and whether, in an 
anti-discrimination case with this history, the proposed consent decree 
results in a disservice to the public interest.  
 

Id. at 17.  

The Special Master’s argument regarding the applicability of Citigroup should 

prevail, as an analysis into the adequacy of the proposed consent decree is justified 

in light of the available case law and the special nature of Title VII actions. In 

Citigroup, the U.S. Securities and Exchange Commission (S.E.C.) filed a proposed 

consent decree to resolve a securities fraud action it brought against a brokerage and 

securities firm. 752 F.3d at 289. At issue was the district court’s decision to decline 

the approval of the proposed consent decree. Id. According to the district court, it 

could not determine if the proposed consent decree was fair, reasonable, adequate or 

in the public interest because the parties failed to provide the court with a sufficient 

evidentiary basis to determine whether the requested relief was justified under those 

standards. Id. at 290.  

In clarifying the standard of review, the Second Circuit concluded that the 

district court erred by focusing on the adequacy of the proposed consent decree, 

reasoning that such an adequacy review is “inapt in the context of a proposed S.E.C. 

consent decree.” Id. at 294. The court stated that:  

the proper standard for reviewing a proposed consent judgment 
involving an enforcement agency requires that the district court 
determine whether the proposed consent decree is fair and reasonable, 
with the additional requirement that the ‘public interest would not be 
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disserved,’ in the event that the consent decree includes injunctive 
relief.  

 
Id. (quoting eBay, Inc. v. MercExchange, 547 U.S. 388, 391 (2006)).  

Although the Second Circuit determined that the district court erred by 

scrutinizing the adequacy of the proposed consent decree in Citigroup, the Court of 

Appeals emphasized that a district court must not “simply accept a proposed . . . 

consent decree without any review,” as failure to conduct a review constitutes “a 

dereliction of the court’s duty to ensure the orders it enters are proper.” Id. at 298. 

Indeed, a district court reviewing a proposed consent decree under the Citigroup 

standard must at least consider whether it is “fair and reasonable.” Id. at 294. To 

determine whether a proposed consent decree is fair and reasonable, the Citigroup 

court instructed as follows:  

A court evaluating a proposed . . . consent decree for fairness and 
reasonableness should, at a minimum, assess (1) the basic legality of the 
decree; (2) whether the terms of the decree, including its enforcement 
mechanisms, are clear; (3) whether the consent decree reflects a 
resolution of the actual claims in the complaint; and (4) whether the 
consent decree is tainted by improper collusion of some kind.  

 
Id. at 294–95 (internal citations and quotation marks omitted).  

At least one district court within the Second Circuit has considered the 

applicability of Citigroup in the context of a Title VII pattern or practice case. In 

United States v. New York, the court considered an intent stipulation that aimed to 

resolve multiple Title VII claims brought by the United States on behalf of a certified 

class. 308 F.R.D. 53, 59 (E.D.N.Y. 2015). While the court found that the standards set 

forth in Federal Rule of Civil Procedure 23(e) were applicable to the intent 
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stipulation, it also observed that courts had looked to the adequacy of a proposed 

consent decree in Title VII suits brought by the United States: 

[C]ourts have held that the proper standard for approval of a consent 
decree resolving a Title VII pattern or practice action assesses whether 
the proposed agreement is lawful, fair, reasonable, adequate, 
consistent with the public interest, and not the product of collusion, and 
whether any of the objections thereto has sufficient merit to overcome 
the presumption of validity accorded to the relief agreement; this 
standard has been applied to Rule 23 settlements as well as to 
Title VII actions brought by the United States as plaintiff.  
 

Id. at 62 (emphases added) (collecting cases).  
 

This consideration of the adequacy of a consent decree is particularly 

important in the Title VII context given the paramount public policy interests 

promoted by the statute in eradicating the blight of racial discrimination in 

employment, and given the significance of the EEOC in the Title VII enforcement 

regime. Indeed, several of the cases cited by the court in support of the foregoing 

analysis explain that district courts are responsible for ensuring that proposed 

consent decrees purporting to resolve Title VII actions are equitable and advance the 

goals of Title VII. See, e.g., United States v. New Jersey, Nos. CIV 88–5087, CIV 88–

4080, CIV. 87–2331, 1995 WL 1943013, at *11 (D.N.J. Mar. 14, 1995) (citation 

omitted) (a district court evaluating a proposed consent decree in a Title VII action 

“must be conscious of the public policies embodied in Title VII” and “evaluate the 

fairness of its terms against the twin objectives of Title VII: eradicating 

discrimination throughout the economy and making persons whole for injuries 

suffered through past discrimination”); Vulcan Soc’y of Westchester Cty., Inc. v. Fire 

Dep’t of White Plains, 505 F. Supp. 955, 962 (S.D.N.Y. 1981) (court with which 
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settlement of employment discrimination suit is filed “must determine whether it 

violates any laws and whether, in attempting to overcome what appeared to be effects 

of past discrimination, settlement treats some other group inequitably.”). This 

reasoning comports with that of other district courts which have determined that 

courts must take an active role in reviewing the adequacy of Title VII settlements, 

even in EEOC enforcement actions. See e.g., Wilkerson v. Martin Marietta Corp., 171 

F.R.D. 273, 282 (D. Colo. 1997) (“the majority of courts do evaluate EEOC settlements 

for their fairness, adequacy and reasonableness.”); EEOC v. Pan Am. World Airways, 

Inc., 622 F. Supp. 633, 639 (N.D. Cal. 1985) (noting that “the court must still examine 

the reasonableness of the proposed consent decree, and not completely defer to the 

EEOC’s proposal” and that “[c]ourts reviewing both class action settlements and 

proposed consent decrees in the employment discrimination context have used the 

standard of fairness, adequacy, and reasonableness.”).  

To be sure, the court in United States v. New York also recognized that it “may 

need to place greater importance on the adequacy of the proposed settlement here, in 

the Rule 23 context, than would be appropriate were it considering a consent decree 

in a Title VII action brought solely by the United States.” 308 F.R.D. at 63. 

Nonetheless, some adequacy analysis appears appropriate when examining a 

proposed consent decree in a Title VII enforcement action—even post-Citigroup—

though the court’s analysis may not be as robust as it would be in the Rule 23 context.  

In addition, while the Citigroup court declined to include adequacy in the 

standard of review, it did so on the grounds that the consent decree at issue did not 
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affect the ability of private individuals to pursue their own claims for relief. See 

Citigroup, 752 F. 3d at 294. As explained more fully below, infra Section III, the 

proposed consent decree in this case may very well affect the ability of private 

litigants to pursue independent claims, at the very least by superseding the existing 

contempt orders under which union members currently have standing to sue. As such, 

the court may find that consideration of adequacy in this case is both appropriate and 

consistent with Citigroup. See id. (explaining that courts are “rightly concerned” with 

adequacy “in the context of a class action settlement” which “precludes future 

claims”). 

Even if the court determines that an adequacy analysis is inappropriate under 

the Citigroup standard, however, the court would still review the proposed consent 

decree to determine if it is fair and reasonable. As explained in further detail below, 

Citigroup also requires district courts to examine whether a proposed consent decree 

is in the public interest if the consent decree involves injunctive relief. Moreover, a 

court is allowed under Citigroup to conduct additional inquiries—such as fairness 

hearings—as needed to assist the court in determining whether a proposed consent 

decree is fair and reasonable.  

III. Citigroup Demands That the Court Scrutinize Whether the Proposed 
Consent Decree Disserves the Public Interest by Narrowing the Relief 
Available to Members of Local 580 

Where a proposed consent decree includes injunctive relief, the court must 

assess whether the proposal would disserve the public interest prior to approval. 

Citigroup, 752 F.3d at 294. Government agencies are accorded significant deference 
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with regard to whether a proposed consent decree best serves the public interest 

under Citigroup. Id. at 296. But the Second Circuit has cautioned that a district court 

reviewing a proposed consent decree must not simply “rubber stamp” the 

government’s proposal. Id. at 293. While the court may not “find the public interest 

disserved based on its disagreement with the [agency’s] decisions on discretionary 

matters of policy,” it may find that a proposed consent decree “disserve[s] the public 

if it bar[s] private litigants from pursuing their own claims independent of the relief 

obtained under the consent decree.” Id. at 297. For example, a consent decree may 

disserve the public when it precludes private claims arising from the same conduct 

which led to the decree. See id. at 294, 297. On the whole, the court must analyze the 

proposed decree with a “focus on the effect of the decree itself” on the public. United 

States v. N.Y.C. Hous. Auth., 347 F. Supp. 3d 182, 208 (S.D.N.Y. 2018). 

The proposed consent decree may significantly affect both Local 580’s remedial 

obligations, as well as the claims and relief mechanisms available to union members. 

The existing orders issued by this court against Local 580 provide broad relief to those 

aggrieved by the union’s discriminatory practices. In addition to injunctive relief and 

a Special Master to monitor compliance, the orders require the union to take 

affirmative remedial actions with respect to its recruitment, selection, training, and 

job referral practices. See, e.g., EEOC v. Local 580, No. 71 CIV. 2877 (RLC), 1988 WL 

38515, at *3–5 (S.D.N.Y. Apr. 15, 1988). The court also ordered backpay hearings in 

order to “provide relief to those former minority apprentices or minority applicants to 

the apprentice program who demonstrate by documentary or testimonial evidence 

Case 1:71-cv-02877-LAK-RWL   Document 460   Filed 11/12/21   Page 17 of 26



14 
 

that defendants discriminated against them in recruitment, selection, training, 

employment, or terminations.” Id. at *5. In addition to the ability to pursue backpay 

relief, this court has held that union members have standing under Fed. R. Civ. P. 71 

to enforce the other provisions of these orders and may bring their claims directly to 

the court. EEOC v. Local 580, 139 F. Supp. 2d 512, 520–21, 525–26 (S.D.N.Y. 2001). 

The consent decree proposed by the Parties narrows Local 580’s obligations 

considerably. While it maintains much of the injunctive relief set forth in the existing 

orders, it scales back the affirmative remedial obligations currently imposed on Local 

580. Rather than requiring affirmative actions to remedy discrimination, the 

proposed decree focuses on the provision of employment discrimination training and 

resources. See Proposed Consent Decree 4–11, ECF No. 430–1. The proposal expressly 

supersedes all prior judgments and orders issued by this court and can be amended 

only by mutual agreement of the Parties. Id. at 17 (“[T]his Decree supersedes and 

replaces all prior judgments and orders that have been entered in this case.”). Unlike 

the prior orders, the proposed consent decree contains no provision for backpay relief. 

While the proposed consent decree does not purport to bar members of Local 580 from 

asserting future Title VII claims, it does purport to be “a complete resolution of all 

claims for liability or relief against Defendants set forth in the complaint in this 

action, as well as all claims for liability or relief for any violation by Defendants of 

any prior order or judgment in this action.” Id. at 3. In assessing the public interest 

impact of the proposed decree, the court should consider in particular how this 
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language may affect the legal claims available to union members, as well as its 

practical effect on members’ ability to pursue backpay relief. 

As the Supreme Court asserted decades ago—in the course of the very 

litigation before the court—“Congress deliberately gave the district courts broad 

authority under Title VII to fashion the most complete relief possible to eliminate ‘the 

last vestiges of an unfortunate and ignominious page in this country’s history.’” Local 

28 of Sheet Metal Workers’ Int’l Ass’n v. EEOC, 478 U.S. 421, 465, 106 S. Ct. 3019, 

3044 (1986) (quoting Albemarle Paper Co. v. Moody, 422 U.S. 405, 418 (1975)). 

Congress created the EEOC in order to pursue the goals of Title VII through the 

“preferred means” of “[c]ooperation and voluntary compliance.” Alexander v. Gardner-

Denver Co., 415 U.S. 36, 44, 94 S. Ct. 1011, 1017 (1974). But “final responsibility for 

enforcement of Title VII [remains] vested with federal courts.” Id. Accordingly, the 

Supreme Court held in this litigation—over the EEOC’s argument to the contrary—

that Title VII permits courts to order “affirmative race-conscious relief as a remedy 

for past discrimination.” Local 28 of Sheet Metal Workers’ Int’l Ass’n, 478 U.S. at 445, 

106 S. Ct. at 3034. Throughout the history of this case, this court has made justified 

use of this broad remedial authority given Local 580’s decades-long history not only 

of violating the Title VII rights of its members but also defying this court’s remedial 

orders. See id., 478 U.S. at 448–49, 106 S. Ct. at 3050 (“Where an employer or union 

has engaged in particularly longstanding or egregious discrimination . . . requiring 

recalcitrant employers or unions [to affirmatively remedy harm] may be the only 

effective way to ensure the full enjoyment of the rights protected by Title VII.”). The 
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EEOC reports that Local 580 has shown an intent to cooperate in recent years, but 

even so, “Congress directed the thrust of [Title VII] to the consequences of 

employment practices, not simply the motivation.” Griggs v. Duke Power Co., 401 U.S. 

424, 432, 91 S. Ct. 849, 854 (1971). As such, this court’s remedial orders should not 

be lightly set aside. 

The Supreme Court has also made clear that backpay claims are a particularly 

important remedial tool with respect to Title VII violations. Because injunctive orders 

often provide “little incentive to shun practices” which violate Title VII, “[b]ackpay 

has an obvious connection” with the purpose of the statute. Albemarle Paper, 422 U.S. 

at 417–18, 95 S. Ct. at 2371–72. It is the “prospect of a backpay award that ‘provide(s) 

the spur or catalyst which causes employers and unions to self-examine and to self-

evaluate their employment practices.’” Id. (quoting United States v. N.L. Indust., Inc., 

479 F.2d 354, 379 (8th Cir. 1973)). The Court has also recognized that backpay relief 

is compensatory, not punitive; as such, the presence or absence of “bad faith” on the 

part of an employer or union is not relevant to whether backpay is appropriate.  

[U]nder Title VII, the mere absence of bad faith . . . does not depress the 
scales in the employer’s favor. If backpay were awardable only upon a 
showing of bad faith, the remedy would become a punishment for moral 
turpitude, rather than a compensation for workers’ injuries. This would 
read the ‘make whole’ purpose right out of Title VII[.]”).  

See id., 422 U.S at 422, 95 S. Ct. at  2374. 

 Particularly in the Title VII context where “Citigroup’s focus on judicial 

deference to a government agency’s consent decree is somewhat in tension” with the 

broad remedial power to remedy Title VII violations, United States v. N.Y.C. Hous. 

Auth., 347 F. Supp. 3d, 182, 199 (S.D.N.Y. 2018), the court should take special care 
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to ensure that approval of the proposed consent decree does not disserve the public 

by abrogating relief which is crucial to the vindication of rights under Title VII. 

IV. The Southern District of New York and Other District Courts Have 
Held Hearings and Solicited Comments from Stakeholders Regarding 
the Fairness of Proposed Consent Decrees  

Citigroup recognizes that district courts may need to conduct additional 

inquiries to determine whether a proposed consent decree is fair, reasonable and in 

the public interest. See Citigroup, 752 F.3d at 295 (“Consent decrees vary, and 

depending on the decree a district court may need to make additional inquiry to 

ensure that the consent decree is fair and reasonable.”). Fairness hearings are one 

method that district courts have used to ensure that proposed decrees satisfy the 

Citigroup standard. Specifically, fairness hearings have been used to obtain input 

from stakeholders prior to the entry of proposed decrees within the Southern District 

of New York, as well as in other district courts.  

For example, the Southern District of New York held a fairness hearing and 

solicited comments from interested individuals and organizations in an action 

brought by the United States alleging that the New York City Housing Authority 

failed to provide adequate housing to its tenants in violation of basic health and safety 

regulations promulgated by the U.S. Department of Housing and Urban 

Development. See United States v. N.Y.C. Hous. Auth., 18–cv–5213, (S.D.N.Y. July 

18, 2018) ECF No. 32 (order regarding public comment on proposed settlement); see 
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also id., (Sept. 21, 2018) ECF No. 54 (order regarding procedures for public hearings 

on proposed settlement).  

Other district courts have solicited input from stakeholders to assist in 

determining whether a consent decree was fair and reasonable. See United States v. 

City of New York, No. 07–cv–2067, (E.D.N.Y. Sep. 20, 2012) (ordering notice and 

hearing processes to be implemented for fairness hearing to consider comments from 

those affected by proposed relief order in action alleging that certain aspects of the 

New York City Fire Department’s policies for selecting entry-level firefighters had an 

unlawful disparate impact on Black and Hispanic applicants in violation of Title VII); 

United States v. Balt. Police Dep’t, No. 1:17–cv–00099 (D. Md. Feb. 15, 2017) ECF No. 

17 at 1 (order soliciting “input from the public through participation in a public 

hearing” in the form of written comments or testimony to assist the court in 

determining whether a proposed consent decree involving the Baltimore Police 

Department was “fair, adequate, and reasonable and . . . not illegal, the product of 

collusion, or against the public interest.”). 

In light of the foregoing, the court is permitted to solicit input directly from 

Black and Hispanic union members if the court agrees with the Special Master’s 

finding that EEOC made insufficient efforts to speak with those members about their 

experiences with Local 580. The Special Master identified concerns with EEOC’s 

summary of its outreach efforts to Black and Hispanic journeypersons, reasoning that 

the EEOC’s summary was “conclusory” and lacked evidentiary support because the 

EEOC failed to provide details such as “when the outreach and interviews occurred, 
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who was interviewed, who conducted the interviews, what questions were asked, and 

what the respondents said.” Report at 10.  

To address the concerns outlined in the Report, the court could take an 

approach similar to that in United States v. N.Y.C. Hous. Auth., where the court 

issued an order soliciting written comments and testimony from stakeholders to 

assist in determining the fairness and reasonableness of the proposed consent decree. 

Moreover, the court may request additional information directly from EEOC to assess 

the thoroughness of its outreach efforts, which would also serve to assist the court in 

determining whether the proposed consent decree is fair, reasonable and serves the 

public interest. See Citigroup, 752 F.3d at 295 (noting district courts “will necessarily 

establish that a factual basis for the proposed decree exists” and may request 

additional information from the parties to allay concerns that arise during review of 

the proposed consent decree).  

V. A Fairness Hearing or Solicitation of Member Input Prior to Approval 
of the Proposed Consent Decree Is Necessary in Light of Local 580’s 
History and Current Concerns of Noncompliance  

The court should also conduct a fairness hearing or seek comments from 

affected members given Local 580’s history of noncompliance with the original 

consent decree and current concerns regarding racial disparities in Black and 

Hispanic members’ employment opportunities as compared to their nonminority 

counterparts. As the Parties and the Special Master acknowledge, Local 580 has a 

history of violating its Black and Hispanic workers’ Title VII rights, which prompted 

this decades-long litigation as well as multiple contempt orders seeking to remedy 
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the union’s discriminatory practices. The Parties claim that Local 580 has recently 

made progress toward the goals of equal employment opportunity, most notably in 

the gains it has made in Black and Hispanic representation amongst membership 

and leadership.  

While these advances are noteworthy, premature termination of the decree 

and the remedial contempt orders—without first conducting a fairness hearing or 

soliciting input from impacted members—could set back any progress Local 580 has 

made toward a more racially inclusive membership. This is especially true in light of 

the Special Master’s concerns regarding EEOC’s outreach efforts to Black and 

Hispanic members; current racial disparities in hours worked; and Local 580’s failure 

to ensure that Black and Hispanic members are afforded employment opportunities 

that are proportionate to their respective share of the union’s membership. See Report 

at 25. In light of this history and the Special Master’s ongoing concerns regarding 

progress that still needs to be made, we respectfully urge the court to take great care 

and consider gathering additional information to ensure that the proposed consent 

decree is fair, reasonable and does not disserve the public interest.  

CONCLUSION 

For the foregoing reasons, the court should consider gathering additional 

information before approving the Parties’ proposed consent decree. The court is 

required to review the proposed consent decree to ensure that it is fair, reasonable 

and does not disserve the public interest under the standards articulated in 

Citigroup. Moreover, a review of the adequacy of the proposed consent decree is 
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warranted given the special nature of Title VII enforcement actions. Even if the court 

finds an analysis into the adequacy of the proposed consent decree beyond its 

purview, the court may still conduct an additional inquiry to assist with its 

determination of whether the proposed decree is fair, reasonable and does not 

disserve the public interest under Citigroup. Such an inquiry may include a fairness 

hearing or solicitation of comments from Local 580’s Black and Hispanic members, 

which is important in light of the union’s history of noncompliance in this case as well 

as racial disparities that currently exist in hours worked amongst the membership.  

Dated: November 12, 2021 

       Respectfully Submitted 

      
/s/Samuel Spital 
Samuel Spital (SS4839) 
Tiffani Burgess 
NAACP LEGAL DEFENSE & 
EDUCATIONAL FUND, INC. 
40 Rector Street, 5th floor 
New York, NY 10006 
Tel: (212) 965-2200 
Fax: (212) 226-7592 
sspital@naacpldf.org 
tburgess@naacpldf.org 
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