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July 27, 2023

The Honorable Alejandro Mayorkas
Secretary of Homeland Security
Washington, DC 20528

Via electronic mail

RE: DHS's Use of "Domestic Violent Extremism" Negatively Impacts Civil Rights
and Liberties

Dear Secretary Mayorkas:

The undersigned civil rights, civil liberties, and racial justice organizations write to express
our deep concern about the Department of Homeland Security’s (DHS’s) “domestic violent
extremism” label, standards for collecting and disseminating information to state and local law
enforcement agencies, and the impacts this can have particularly on disparately surveilled and
policed communities. Recent events in Atlanta make clear that lax DHS standards and intelligence
practices have contributed to concerning arrests and prosecution of individuals associated with a
movement to stop the construction of the Atlanta Public Safety Training Center (“Cop City” or
“the Atlanta Training Center”).

These events are the latest example of inadequate DHS protections for people’s
constitutional rights as they starkly illustrate the dangers of DHS’s use of vague, overbroad, and
stigmatizing terms like “domestic violent extremist” and “militant” to describe individuals who
may be engaged in protected First Amendment activity. DHS policy effectively permits the
monitoring, collection, and retention of a broad range of First Amendment-protected speech,
association, and activity and risks contributing to violations of other constitutional rights.

Together, these failings have long contributed to wrongful federal surveillance and
investigations of disparately policed Black, Brown, and Muslim communities, environmental
activists, and immigrants. The risk of harm caused by DHS is exacerbated by the racially
discriminatory and other systemic unconstitutional practices by state and local law enforcement
agencies, as DOJ investigations have repeatedly shown.2 We urge DHS to adopt more stringent
standards for its collection and dissemination of information and ensure its intelligence products
do not contribute to abuse by local and state authorities. We also urge DHS to provide full
transparency and accountability regarding information it has shared with state and local law
enforcement relating to individuals’ activities connected to Cop City.

I. DHS’s use of “domestic violent extremism” and policies permit the
collection of unreliable information and risk violations of constitutional

rights.

In implementing federal “domestic terrorism” policy in recent years, DHS and its
intelligence personnel have used the term “domestic violent extremists” (DVE) to describe
individuals in the United States who have committed minor offenses or expressed “grievances”
online regarding governmental conduct.3 The term “DVE” is overly broad and lacks specific legal
parameters and reliable factual and evidentiary thresholds.4 DHS has, for example, used this
language in 2020 to describe individuals protesting police brutality and racial injustice after the
killings of George Floyd and multiple other Black victims of police violence.5 DHS intelligence
reports claimed that “DVEs” attempted to “exploit” protests,° rhetoric that served to undermine



the movement for racial equality and justice. Recent DHS terrorism bulletins have also
characterized the sharing of “narratives” (i.e., people expressing political viewpoints online) as
leading to domestic violent extremism.”

This troubling conduct is sanctioned by DHS policy. DHS’s Office of Intelligence and
Analysis (I&A) permits its officials to collect information about people in the United States when
they have a “reasonable belief” that the collection furthers one or more of DHS’s broad missions.8
This low standard can be satisfied by speculative or hearsay information, including from
unreliable sources 9 on social media, and I&A policies do not require officers to corroborate or
document their justification for collecting information.!* As a result, I&A collects vast amounts of
information about people’s political expression and association.'2 For example, after the Supreme
Court overturned Roe v. Wade, I&A monitored “social media reactions” and “reflections” of
people discussing abortion online—core First Amendment-protected speech—without
articulating any credible or valid justification.'s

As federal courts have acknowledged, the government’s mere inquiry into an individual’s
exercise of First Amendment rights can constitute an intrusion meriting stringent safeguards.
DHS'’s collection and retention of information containing First Amendment protected expression
is a matter of grave concern that is compounded by DHS’s broad dissemination of this information
to state and local law enforcement.

II. DHS’s dissemination of unreliable and potentially biased “domestic
violent extremism” information to state and local law enforcement can
contribute to constitutional violations.

Appropriately, DHS does not formally designate domestic groups as “terrorists” or
“domestic violent extremists,”'5 and similarly should not designate individuals with those labels;
doing so would almost certainly run afoul of First Amendment protections. Even so, in its
communications to state and local law enforcement, DHS regularly uses the term “domestic
violent extremist” to describe U.S. groups.® This practice has dire consequences and invites
abuse. DHS transmits information to tens of thousands of state and local law enforcement
officers, and DHS’s information is likely viewed as authoritative. By improperly using DVE-
related language, DHS stigmatizes individuals engaged in First Amendment-protected protest
and contributes to abusive and potentially unlawful state and local law enforcement activity.

Recent arrests and prosecutions related to the Atlanta Training Center offer a stark
example. Between December 2022 and May 2023, Georgia authorities obtained at least 17 arrest
warrants based on sworn affidavits describing Defend the Atlanta Forest (DTAF)—which opposes
Cop City—as “a group classified by the United States Department of Homeland Security as
Domestic Violent Extremists.”” These affidavits—which targeted protesters, a legal observer, and
three operators of a nonprofit bail fund— were incorrect: DHS has never classified or designated
DTAF as a DVE group. Nevertheless, contemporaneous DHS communications appear to have lent
the “classifications” in the affidavits some legitimacy. For instance, a December 2022 report
disseminated by DHS’s Cybersecurity and Infrastructure Security Agency referred to opponents
of Cop City as “militants” comprising a “violent far-left occupation”—language that is notably
identical to how conservative activist Andy Ngo described them.!® Similarly, a bulletin
disseminated by DHS on May 24, 2023, stated that “alleged DVEs in Georgia have cited anarchist
violent extremism . . . to justify criminal activity.”9 While a small subset of the activities related
to opposition to the construction of the Atlanta Training Center may have resulted in minor
offenses, such as property damage, these type of offenses should be a local matter rather than a
DHS issue.2° Yet, DHS’s use of “domestic violent extremism” to describe groups opposed to Cop
City is contributing to a false narrative that individuals engaged in lawful protest are a national
security threat, thus risking heightened aggressive policing of protesters.



To date, more than 40 people have been arrested and charged under state law for
“domestic terrorism” allegedly in connection with the Cop City protests.2! Their charges are
controversial even among Georgia authorities: DeKalb County District Attorney Sherry Boston
recently withdrew from all prosecutions of Cop City protesters within her jurisdiction, explaining
that she disagreed with the Georgia Attorney General’s office (which continues to prosecute the
cases) about “who should be charged and what they should be charged with.”22

While we do not know the full scope of DHS’s communications relating to activities and
groups opposing the construction of the Atlanta Training Center, these communications have
plainly contributed to the controversial arrests and prosecutions of protesters and activists. DHS’s
characterization of individuals and groups in opposition to Cop City as “violent,” “extremist,” and
“part of a far-left occupation” has undermined DHS’s practice to not officially designate U.S.
entities as “domestic terrorists” or “domestic violent extremists.”

III. DHS must take measures to protect protesters’ and activists’
constitutional rights and ensure that its activities do not contribute to law
enforcement abuses.

To address the above concerns, we urge DHS to:

1. Provide full transparency and accountability for information it has collected and
disseminated to Georgia state and local law enforcement regarding individuals opposing
the Atlanta Training Center, including;:

a. Publicly disclosing all information and DHS intelligence or situational awareness
reports that DHS provided to Georgia state and local law enforcement, as well as
the House Homeland Security Committee and the Senate Committee on Homeland
Security and Governmental Affairs;

b. Withdrawing all DHS bulletins and products related to activists expressing
opposition to the Atlanta Public Safety Training Center; and

c. Requesting the Office of the Inspector General to initiate an investigation into
DHS'’s collection and dissemination of DHS reports construing activists in Georgia
as domestic violent extremists;

2. Review and revise its policies, standards, and procedures in consultation with the DHS
Privacy Office, the DHS Office of Civil Rights and Civil Liberties, the DOJ Civil Rights
Division, and civil rights and community groups to ensure the protection of constitutional
rights, including:

a. The definition and application of the “domestic violent extremism” label;

b. Requiring the corroboration, verification, and documentation of information used
and disseminated in DHS intelligence products; ceasing all suspicionless
monitoring of social media activity given its broad intrusion on First Amendment
protected speech and association, and establishing a credible, independent
mechanism to oversee DHS intelligence programs;

c. Creating meaningful and effective protections for speech, association, and
activities protected by the First Amendment; and

d. Ensuring respect for and guarantee of people’s Fourth, Fourteenth, and other
constitutional rights that may be impacted by the use of “domestic violent
extremism” and collection and dissemination of DHS information.

We would appreciate an opportunity to meet with you or your staff to discuss the concerns
and recommendations outlined in this letter. Please do not hesitate to contact Puneet Cheema,



Manager of the Justice in Public Safety Project at NAACP LDF, at pcheema@naacpldf.org, Hina
Shamsi, Director of the National Security Project at ACLU, at hshamsi@aclu.org, Faiza Patel,
Senior Director of the Liberty and National Security Program at the Brennan Center for Justice,
at PatelF@brennan.law.nyu.edu, and Emily Early, Associate Director of the Southern Regional
Office at Center for Constitutional Rights, at eearly@ccrjustice.org, with any questions or
concerns.

Sincerely,

NAACP Legal Defense and Educational Fund, Inc.
American Civil Liberties Union

Brennan Center for Justice

Center for Constitutional Rights

ce:
The Honorable Merrick B. Garland, Attorney General of the United States
The Honorable Vanita Gupta, Associate Attorney General of the United States
The Honorable Avril Haines, Director of National Intelligence

The Honorable Gary Peters, Chairman, U.S. Senate Committee on Homeland Security &
Governmental Affairs

The Honorable Bennie G. Thompson, Ranking Member, House Committee on Homeland Security
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