IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

CARMEN THOWPSON, et al. *
Plaintiffs *
VS. * ClVIL ACTI ON NO. MIG 95- 309

UNI TED STATES DEPT. OF HOUSI NG *
AND URBAN DEVELOPMENT, et al.

Def endant s

* * * * * * * * *

MEMORANDUM COF DECI SI ON

This case was tried before the Court without a jury. The
Court has heard the evidence, reviewed the exhibits, considered
the materials submtted by the parties and had the benefit of the
argunents of counsel

As di scussed herein, the instant case was brought on behal f
of a class consisting of African-Anerican residents of public
housing units in Baltinore City claimng discrimnation based on
their race. Plaintiffs asserted, against Defendants!, a plethora

of clains based upon a broad a range of |egal theories.

! Plaintiffs sued two sets of Defendants referred to as
Local Defendants and Federal Defendants. Local Defendants are
the current, and predecessors to, the Housing Authority of
Baltimore Gty (“HABC'), the Executive Director of HABC, and the
Mayor and Gty Council of the City of Baltinore. Federal
Def endants are the current, and predecessors to, the United
States Departnent of Housing and U ban Devel opnent (“HUD’) and
the Secretary of HUD (the “Secretary”).



Def endants, in response, presented just as wide a variety of
procedural and substantive defenses.

At trial, the parties presented weeks of evidence pertaining
to racial relations and public housing in Baltinmore fromthe
post-Civil War era through the beginning of the Twenty-First
Century, with the principal focus upon events since the 1954

Suprene Court decision in Brown v. Board of Ed. of Topeka,

Shawnee County, Kan., 347 U S. 483 (1954) ("Brown |").
Accordingly, the instant decision nust address a vast
guantity of evidence spanning nore than a half century of
governnental action and/or inaction in light of a conprehensive
set of clainms and defenses presented by the respective parties.
The Court now issues this Menorandum of Decision as its
findings of fact and conclusions of law in conpliance with Rule

52(a) of the Federal Rules of Cvil Procedure.

| NTRODUCTI ON

A. Backgr ound?

2 This is provided only as a "broad brush" introductory
summary and is not intended to be conprehensive or precise. A
nmore extensive rendition of the historical background is provided
t hroughout the body of the decision and in supplenental findings
in Section V thereof.



As the largest nunicipality in Maryland, a forner slave
state with a post emancipation policy of racial discrimnation,
Baltinore Gty historically had de jure racial segregation and a
tradition of voluntary ethnic segregation as well.?® Certainly,
other cities below the Mason-D xon |ine, including Washi ngton,
D.C., practiced racial segregation and the racial discrimnation
in Maryland did not rise to the point that it did in certain
states.* Nevertheless, in 1954 there was, to a large extent, a
recogni zable "ghetto" within which Iived essentially no Wites
and virtually all of the Black residents of Baltinore City.
Moreover, to the limted extent that there were Bl ack residents
of the counties in the Baltinore Region, the racial segregation
there was, if different at all, even nore pronounced.

In Baltinore City, until 1954, there were two separate
school systens and there were, for all practical purposes, two
separate downtowns. \Wiites frequented the | arge departnent

stores, shops, theaters and restaurants of Wiite Downtown in the

3 For exanple, by the 1950's there were concentrated
communities of Italian-Americans in and around "Little Italy,"
Polish-Americans in the Patterson Park area, G eek-Anericans in
"G eekt own" around the east side of Eastern Avenue, GCernan-
Anericans in Northeast Baltinpbre, Jew sh-Anericans in Northwest
Bal ti nore, Chinese-Americans in a small "Chi natown" etc.

4 For exanple, in sone states public drinking fountains
were | abel ed by race and streetcars and buses had Wiite and
"Col ored" seating areas.



Howard Street area. Blacks, while not legally excluded fromthe
Howard Street stores were typically nade | ess than wel cone® and
were unable to utilize eating facilities or theaters. The result
was that a separate Bl ack Downtown devel oped in the Pennsylvani a
Avenue ar ea.

In the private sector there was open racial discrimnation.
Barry Levinson's notion picture "Liberty Heights," set in 1950's
Bal ti nore, shocked sone nodern Anericans with its display of the
sign that, for many years, was posted prom nently outside a
public swi nmming pool on Falls Road® stating: "NO JEWS, DOGS OR
COLOREDS ALLOWED. "

In 1954, the | eaders of then de jure segregated Baltinore
Cty - anunicipality with a population (majority Wite)
approaching one mllion - had to consider what to do in |ight of
the 1954 Supreme Court Brown | decision holding the maintenance
of racially segregated schools to violate the Constitution. As

particularly pertinent to the instant case, the Cty officials

5 For exanpl e, Blacks were not given the privilege
regularly afforded Whites to try on clothes in the store or
return any that were bought.

6 A Baltinore street that, for many years, was the well
recogni zed de facto border between the religiously (but not
racially) integrated Munt Washi ngton nei ghbor hood and
"restricted" Roland Park with its residential covenants barring
residents of either the "Negro" or "Hebrew' races.
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responsi bl e for public housing decisions had to choose a course
of action. They could have (as did the | eadership in other
segregated cities) decided to del ay desegregation of public
housing until such time as the Courts made it pellucid, beyond
debate, that the principle that "separate but equal"” public
facilities were unconstitutional extended beyond the classroom
However, to their credit, they took the opposite approach.

Wthin a few nonths of the Brown | decision, HABC (the
Housing Authority of Baltinore Cty) decided to desegregate its
| ow-i ncome housing units and took pronpt action to carry out its
deci sion. The pronpt desegrative action, although
cont enpor aneousl y consi dered precipitous by sone who woul d have
preferred a | eisurely pace of change in racial relations, was
accl ai nred by those who sought progress in the civil rights area.
| ndeed, HABC was chosen to receive the 1955 Sidney Hol | ander
Foundation Award for “its success in bringing Wite and Col ored
famlies together in the sane projects.”

During the four decades follow ng Brown |, major denographic
changes affected the housing patterns in Baltinore Cty and the
surrounding counties. The City |lost many industrial jobs and
experienced a maj or popul ation decline as residents, primarily

Wi te and above average in affluence, noved to the counties while



the Gty popul ation di m nished and becane nore than mgjority (and
| at er about two-thirds) African-American.

Al though historically segregated housing patterns conti nued
to predomnate in Baltinore, fair housing |laws and court
deci sions, which nmade racially based residential covenants
unenforceable, resulted in nore racially diverse nei ghborhoods.
By the 1990's there was essentially no area of Baltinmore City
effectively off limts to residents by virtue of their race or
religion. O course, the Gty did not becone racially
honogeni zed. Many of those whose econom c condition permtted a
choice of places to live, chose to live in areas in which their
race or ethnic group was in the majority.

Wil e many African- Anrericans who succeeded economcally
chose to live in majority Black nei ghborhoods, others,
particularly those in public housing, did not have any realistic
opportunity to live in a m xed race environnent absent
desgregative action by governnental entities. Baltinore Cty’s
wel |l -intentioned efforts at slum cl earance and urban renewal
i nproved t he physical environnent of many conmunities and the
living conditions of sonme public housing residents but did little
to pronote racial integration of Cty neighborhoods.

Over tinme, the public housing projects becane virtually all-

Bl ack. Essentially no Wiites noved into the fornerly segregated



all-Black projects while the fornerly all-Wiite projects, over
tinme, becane first predomnantly, and later virtually entirely,
African-Anerican al so. Mreover, because established

nei ghbor hoods tended to fight the devel opnent of additional
famly public housing in their communities, after the
construction of Hollander Ridge in the 1970’s little additional
famly public housing was added to the GCty’'s supply other than
scattered site units.

By 1990, it was generally recognized that the high-rise
fam |y public housing projects were dangerous and i nappropriate
pl aces for famlies. One of the beneficial results of the
i nstant case was a Consent Decree whereby, pursuant to an agreed
Court Order, the high-rise projects were denolished.
Nevert hel ess, there have not been significant opportunities for
African- Anerican residents of Baltinore Gty public housing to
reside in racially mxed, rather than predom nantly African-
Anerican, areas.

In the instant case, Plaintiffs contend that since 1954 the
| eadership of Baltinore City, during the mayoral adm nistrations
of DeAl esandro, Jr. ("AOd Tommy"), G ady, Goodman, MKel din

(second adnministration),’” D Alesandro, |1l ("Young Tommy"),

! McKel di n served as mayor in 1943-47 and 1963-67.
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Schaeffer, Burns and Schnoke, engaged in a pattern and practice
of discrimnation against Blacks in regard to public housing.
Plaintiffs further claimthat, during the Schnoke adm ni stration,
Def endants intentionally engaged in racial discrimnation in
violation of the United States Constitution and failed to take
required action to aneliorate the effects of past race based

discrimnation in regard to public housing.

B. Summary of Deci sion®

Plaintiffs filed the instant case on January 31, 1995
asserting Constitutional and statutory clains. The case is, of
course, governed by statutes of limtations that restrict the
tinme period for which a claimmy be asserted. The period for
whi ch clainms may be asserted agai nst Local Defendants is three
years and agai nst Federal Defendants is six years. This neans
that, as to Local Defendants, a claimis tine barred unless it is

based upon an actionable wong commtted during the three year

8 This summary is no nore, and no |less, than an
intentionally superficial overview of the decision rendered
herein. It is not conprehensive and, by no neans does it

precisely set forth the bases for the conclusions reached. Wile
included to provide the reader with a general idea of the
contents prior to reading the entire several hundred page
docunent, it is not a part of the decision itself. The decision
is contained in Sections Il, Il1l, IV and V and, to the extent of
evidentiary rulings, in Section |I.C
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period from January 31, 1992 to the date of filing. For Federal
Defendants, a claimis tinme barred unless it is based upon an
actionable wong commtted during the six year period from
January 31, 1989 to the date of filing. For convenience the term
"Open Period" is used to refer to the period for which
limtations are open, recognizing that it is a three year period
for Local Defendants and a six year period for Federal

Def endant s.

Wil e the Open Period stretches back to no earlier than
January 31, 1989, it is necessary to consider evidence relating
to events of earlier years. This results because Plaintiffs have
asserted two types of clains:

1. Clainms for alleged "active" wongs commtted
during the Open Period, and

2. Clains for failure, during the Open Period, to
take required action to aneliorate the effects of
past wongful racial discrimnation.

Accordingly, the substantive focus of the case is on all eged
wr ongdoi ng by virtue of (1) positive discrimnatory actions
during the Open Period and (2) pre-Open Period discrimnation for
whi ch the effects continued into the Open Period and were not
t hen adequately addressed.

The Mayor of Baltinore City during the entire Open Period

was Kurt Schnoke. One set of Plaintiffs' clainms is based upon



the allegation that the Schnoke adm ni stration and Feder al

Def endants intentionally discrimnated against Plaintiffs because
of their race. The other set of Plaintiffs' clains is that
during past mayoral adm nistrations Defendants had intentionally
di scrim nated in housing based upon race, that during the Schnoke
adm ni stration there remai ned vestiges of that prior

di scrimnation, and that during the Schnoke adm nistration
Defendants did not take required affirmative action to aneliorate
the effects of that past discrimnation.

It is undisputed that prior to the 1954 Brown | deci sion
Federal and Gty admnistrations had intentionally discrimnated
agai nst African-American residents of public housing due to their
race. Accordingly, it would be possible for Plaintiffs to
establish a viable claimeven if they could not prove deliberate
raci al discrimnation during the Schnoke adm nistration.

The Court finds that, with one possible exception,
Plaintiffs have not proven intentional racial discrimnation in
public housing on the part of Local or Federal Defendants during
t he Schnoke admi nistration. Mreover, subject to the sane
exception, Plaintiffs have not proven that Defendants, during the
Schnoke adm ni stration, violated a duty to take affirmative
action to aneliorate the effects of prior intentional race based

di scri m nati on.
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The Court further finds that Plaintiffs have not prevailed
on their statutory clains against Local Defendants. The Court
finds, however, that Plaintiffs have proven a statutory claim
and possibly a Constitutional claimas well, against Federal
Def endants. It is with respect to HUD, and its failure
adequately to consider a regional approach to desgregation of
public housing, that the Court finds liability.

Section 3608(e)(5) of the Fair Housing Act requires
Federal Defendants to "adm nister [housing] prograns... in a
manner affirmatively to further the policies of [the Act]."
These policies include the provision of housing free from
di scrim nation.

Geographi c considerations, economc |imtations, population
shifts, etc. have rendered it inpossible to effect a neani ngful
degree of desegregation of public housing by redistributing the
public housing popul ation of Baltinore City within the Cty
[imts. Baltinmore City should not be viewed as an island
reservation for use as a container for all of the poor of a
contiguous region including Anne Arundel, Baltinore, Carroll,
Harford and Howard Counties. Baltinore Gty contains only
approxi mately 30% of the Baltinore Region' s households. In 1940,
19 percent of the population of Baltinmore City was African-

American. By 2000, the population of Baltinore City was 64
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percent African-Anerican, while the population of the rest of the
Bal ti nore Regi on was 15 percent Bl ack.

In light of HUD s statutory duties and the fact that its
jurisdiction and ability to exert practical |everage extend
t hroughout the Baltinore Region, it was, and continues to be
unreasonabl e for the agency not to consider housing prograns that
i nclude the placenent of a nore than insubstantial portion of the
Plaintiff class in non-inpacted areas outside the Baltinore Gty
l[imts.

The Court finds an approach of regionalization to be
integral to desegregation in the Baltinore Region and that
regionalization was an inportant alternative course of action
avai l abl e to Federal Defendants. By the term "regionalization"
the Court refers to policies whereby the effects of past
segregation in Baltinore City public housing may be aneliorated
by providing housing opportunities to the Plaintiff class beyond
t he boundaries of Baltinore City. It remains to be seen, in
further proceedi ngs, whether HUD s failure adequately to consider
regionalization policies was notivated by an intent to
di scrim nate based upon race, a willingness to bowto political
pressure, oversight, neglect and/or other causes.

In sum the Court finds that HUD failed to consider

regi onal l y-oriented desegregation and integration policies,
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despite the fact that Baltinore City is contiguous to, and |inked
by public transportation and roads to, Baltinore and Anne Arundel
Counties and in close proximty to the other counties in the
Baltinmore Region. |In effectively wearing blinders that limted
their vision beyond Baltinmore City, Federal Defendants, at best,
abused their discretion and failed to neet their obligations
under the Fair Housing Act to pronote fair housing affirmatively.

It is high tinme that HUD live up to its statutory mandate to
consider the effect of its policies on the racial and soci o-
econom ¢ conposition of the surrounding area and thus consi der
regi onal approaches to pronoting fair housing opportunities for
African- Anerican public housing residents in the Baltinore
Region. This Court finds it no | onger appropriate for HUD, as an
institution with national jurisdiction, essentially tolimt its
consi deration of desgregative prograns for the Baltinore Region
to met hods of rearranging Baltinore' s public housing residents
within the Baltinore Gty limts.

The case shall proceed to the renedi al phase. The Court
shal | hear evidence regarding the appropriate action to take to
insure that HUD shall, in the future, adequately consider a
regi onal approach to the desegregation of public housing in the

Bal ti nore Regi on.
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C. Evi denti ary Principles

In view of the nature of the case, the parties presented a
vari ety of expert opinion wtnesses whose testinony was the
subj ect of objections from opposing counsel. In |lieu of |engthy
hearings - prior to or during trial - regarding the admssibility
of expert w tness evidence, the Court essentially permtted the
parties to present all proffered expert wtness testinony and
provi ded gui delines regarding the manner in which such testinony
woul d be consi dered.

Accordingly, the direct exam nation of each expert w tness
was presented in the formof a witten report with an hour or so
of direct testinony to sunmarize and highlight the report. There
was, of course, full cross-exam nation permtted.

The Court has, in the decisional process, followed the
gui delines stated prior to trial. Accordingly, in the evaluation
of expert w tness testinony, the Court has been guided by the
foll ow ng principles:

1. Statenents of |egal principles, concepts,
statutory and precedent interpretations, etc. are
considered to be expressions of the w tness
prem ses on which any adm ssi bl e opi ni ons may be
based.

2. Statenents of "facts" by expert w tnesses do not
constitute evidence of the "facts" but, rather,
are articulations of the bases for the expert's

opi nions under Rule 703 of the Federal Rules of
Evi dence.
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a. E.q., Plaintiffs’ witness stated, "After
Brown, not a single famly public housing
project was sited in a white residenti al
nei ghborhood.” [Witten Direct] Test. of
john a. powell [sic] ¥ 14. This is not
evi dence of the absence of such siting.

Statenents purporting to summari ze or characterize
other witness' testinony do not constitute

evi dence of what was, in fact, stated by the other
W t nesses.

Opinions as to how the Court should rule on issues
presented herein are argunents that may, or may
not, be persuasive, depending upon the underlying
rational e but not by virtue of an expert w tness
ipse dixit. E.g.:

a. "This [1950] ordinance is a powerful vestige
of the era of de jure segregation that
continues to steer public housing to bl ack
"slum areas' and away fromwhite
nei ghborhoods . . ." [d. f 112.

b. "They [HUD and HABC] have not taken adequate
steps to elimnate the ongoing segregative
effects of their earlier policies in
Bal ti nore and have devel oped additi onal
racially segregated public housing.” 1d. 1
114.

An expert's opinion that certain "facts" tend to
establish a particular proposition is not evidence
of the proposition but, rather, constitutes
argunent that has been considered as such. E.g.:

a. "Exanpl es such as Hol | ander Ri dge and School
47 denonstrate that HUD and HABC consistently
‘caved in' to white political opposition to

the siting . . . " 1d. T 16.
b. “Data on the siting of [certain Public
Housing] . . . shows continuing progress in

provi di ng opportunities for Public Housing
residents to live outside areas of mnority

15



10.

concentration." Witten Direct Test. of
Wlliam M Rohe, at 23.

Qpinions in the formof generalities, or regarding
tangential matters, even if arguably pertinent,
are of de mnims significance. E.g.:

a. "Over tine federal policies have cone to
recogni ze that integrationis a critica
elenment. . ." [Witten Direct] Test. of john
a. powell [sic] ¥ 1.

b. "In Baltinore alone, 13,595 public housing

units were devel oped after Brown ["fact"], a
critical mass that woul d have changed the
trajectory of netropolitan devel opnent
[opinion]." 1d. Y 52.

Pej orative expressions have been di sregarded.

Opinions relating to the remedy phase shall be
considered only to the extent, if any, pertinent
to the instant liability phase.

Opi nions that manifestly do not neet the

adm ssibility standard of Daubert v. Merrell Dow
Pharm, Inc., 509 U S 579 (1993), and its progeny
constitute argunent.

a. E.g., "These siting decisions by HABC and HUD
were intentional and willful as was the
segregative result.” [Witten Direct] Test.
of john a. powell [sic] T 15.

Unl ess otherw se indicated, for purposes of
clarity, citations to the witten direct (i.e.,
“canned direct”) testinony of expert w tnesses

t hroughout this opinion reference the names of
sai d subm ssions as they appear on the subm ssions
t hemsel ves. Thus, the Court notes an expert’s
title (“Dr.”, “Ph.D.”, etc.) only if it is

i ncluded in the subm ssion’s heading. The Court

i ntends no disrespect by any om ssion of an expert
W tness' title.

16
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1. THE LEGAL FRAMEWORK

A The Parties

1. Plaintiffs

The naned Plaintiffs are representatives of a class
consi sting of:

[a]l] African-Anericans who resided in
Baltinmore Gty famly public housing units

bet ween January 31, 1995 and [June 25, 1996],
who presently reside in Baltinore Gty famly
public housing units or who will in the

future reside in Baltinore City famly public
housing units prior to [such tine that certain
of the Defendants’ desegregation obligations
are fulfilled or expire].

See Order of June 25, 1996 granting the Joint Mdt. of the Parties

to Certify C ass [Paper 54].

2. Def endant s

Plaintiffs have sued two sets of Defendants, those
responsi ble for the pertinent actions of the Cty of Baltinore
("Local Defendants") and those responsible for the pertinent

actions of the United States governnent ("Federal Defendants)”
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Local Defendants are the Housing Authority of Baltinore Gty
(“HABC"),° the Executive Director of HABC, and the Mayor and City
Council of the Gty of Baltinore.

Federal Defendants are the United States Departnent of
Housi ng and Urban Devel opnent (“HUD’)?!° and the Secretary of HUD

(the “Secretary”).

B. Plaintiffs' dains

Plaintiffs assert clainms against Local Defendants and
Feder al Defendants grounded upon:

1. The United States Constitution - Equal Protection
under the Fourteenth and Fifth Amendnents.

2. Title VIIl of the Gvil R ghts Act of 1968 (“Title
VI11,” the “Fair Housing Act” or “FHA").

3. Title VI of the Cvil R ghts Act of 1964 (“Title
Vi) .

4. The United States Housing Act of 1937 (" USHA").

5. The Housi ng and Community Devel opnment Act of 1974
(“HCDA") .

° Since the 1950s, the entity now identified as the
Housing Authority of Baltinore Gty (“HABC') has had several
different nanmes. For sinplicity, HABC and its predecessor
housing authorities, are all referred to herein as “HABC."~

10 HUD was established in 1965. For conveni ence’s sake,
hereinafter, “HUD' also refers to the current federal agency’s
adm ni strative predecessors.
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These asserted bases for the Plaintiffs' clains are

di scussed herein in turn.

1. The Constitutional (Equal Protection) C ains

Plaintiffs base their Constitutional clains on the Equal
Protection C ause of the Fourteenth Amendnent of the U. S.
Constitution (as applied to Maryland state actors) and the Equal
Protection guarantee of the Fifth Arendnent (binding the Federal
gover nnent ) .

Generally, an individual is denied Equal Protection of the
| aws when a governnent actor, to that individual’'s detrinent,

draws distinctions on the basis of race. E.qg., MLaughlin v.

Fla., 379 U S. 184, 192 (1964) (a review ng court must apply
“strict scrutiny” to racial classifications). As nost pertinent
to the instant case, individuals are denied Equal Protection
when, by the operation of public policies and progranms, they are
segregated on the basis of race. Brown I, 347 U S. at 493-95
(such separation in public schools is inherently unequal

regardl ess of its purported “equality”); Johnson v. Va., 373 U. S

1 Bolling v. Sharpe, 347 U S. 497, 499 (1954), held the
concept of Equal Protection to be a critical conponent of the Due
Process provision of the Fifth Amendnent and thereby “reverse-

i ncorporated” the | aw of Equal Protection to apply to the federal
gover nment .
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61, 62 (1963) (applying Brown | nore generally to public
facilities).

Even where a law is neutral on its face, discrimnatory or
segregatory application and adm nistration of that |aw nmay deny

Equal Protection rights. See, e.qg., Yick W v. Hopkins, 118 U S

356, 373-74 (1886).

a. | ntentional Discrimnatory Actions

A state actor’s conduct violates the Equal Protection C ause
only insofar as it results froma discrimnatory purpose.

Washi ngton v. Davis, 426 U.S. 229 (1976); Arlington Heights v.

Metro. Hous. Dev. Corp., 429 U S. 252 (1977) (“Arlington Heights

L").

In the context of Equal Protection, the term

““discrimnatory purpose[]’ ... inplies nore than... awareness of

[di scrimnatory] consequences.”?? Pers. Adnmir of Mass. v.

Feeney, 442 U.S. 256, 279 (1979). “Discrimnatory purpose”
inplies that a policymaker “selected or reaffirnmed a particul ar

course of action at least in part ‘because of[]’... its adverse

12 In other words, the | aw of Equal Protection eschews
common | aw notions that an actor inherently intends the natural
consequences of his actions.
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effects on an identifiable group.”®® 1d. (enphasis added). The
Suprene Court has made it clear that a racially discrimnatory
notivation may render state action unconstitutional even if such
action is supported by other, legitinmte, notivations.?

Whil e neither a disparate inpact on nenbers of a particul ar
class nor the foreseeability of this inpact to policynmakers
suffices to ground Constitutional liability, *“actions having
foreseeabl e and antici pated di sparate inpact are rel evant
evidence to prove the ultimate fact, forbidden purpose.”

Col unbus Bd. of Educ. v. Penick, 443 U.S. 449, 464 (1979).

Sonetinmes a “clear pattern, unexpl ai nable on grounds other than
race energes fromthe effect of the state action . . . 7

Arlington Heights |, 429 U S. at 266. The Court nust al so

consi der other avail abl e evidence bearing on discrimnatory

intent, including the historical background and context of a

13 The Supreme Court has specified that, in inpermssibly
acting “because of” race, state actors need not directly
denonstrate racial aninmus or hatred. E.g., Adarand Constructors,
Inc. v. Pena, 515 U. S. 200, 229 (1995) (finding even “benign

di scrimnation” may render Constitutional liability).
14 “IL]egi slators and admi nistrators are properly
concerned w th bal anci ng nunerous conpeting considerations... But

racial discrimnation is not just another conpeting
consideration. Wen there is proof that a discrimnatory purpose
has been a notivating factor in the decision, [ ] judicial
deference is no longer justified.” Arlington Heights I, 429 U S.
at 265-66.
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governnment action or policy and the |legislative and
adm ni strative records kept in conjunction with such conduct.
Id., at 267-68.

If a plaintiff presents proof that a government defendant’s
deci sion was notivated in part by a racially discrimnatory
pur pose, the burden shifts to the defendant to establish, by a
pr eponder ance of the evidence, that the sane decision would have
resulted even had the inperm ssible purpose not been considered.
If, and only if, a defendant fails to neet this burden, a court
may find liability. 1d., at 271 n.21.

Accordingly, to establish Equal Protection liability,
Plaintiffs may present proof that Defendants acted!® in a way
that served to isolate Plaintiffs on the basis of race, notivated
at least in part by a purpose to affect this discrimnatory and
adver se consequence. ®* Unl ess Def endants show that their
perti nent conduct woul d have been the sane even in the absence of
i nproper notivations, such proof can provide a basis for

liability.

1 OF course, subject to linmtations issues, discussed
bel ow.

16 Plaintiffs must present proof of discrimnatory effect
as well as discrimnatory intent; nefarious intent al one cannot
render Defendants |iable. See Palnmer v. Thonpson, 403 U. S. 217,
224 (1971) (hereinafter, “Palner”).
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2. Duties Related to Past Discrinination

In the instant case, the Plaintiffs contend that the
Def endants not only intentionally discrimnated agai nst them
during the period for which [imtations are open ("the Qpen
Period")! but also failed to neet obligations that existed by
virtue of past discrimnation for which a direct cause of action
woul d be tinme barred.

Pur poseful discrimnation of a pervasive and chronic nature
may confer upon governnent actors an affirmative duty to renedy

past wongs. See Brown v. Bd. of Educ. of Topeka, Kan., 349 U. S.

294, 299-300 (1955) (“Brown I1”). A failure by Defendants to
fulfill these duties during the Open Period would provide a basis
for Equal Protection liability.?8

The Suprenme Court decision in Brown Il inposed the duty on
| ocal school boards to ‘effectuate a transition to a racially
nondi scrim natory school system’'” Penick, 443 U S. at 458,
quoting Brown |1, 349 U. S. at 301. In Penick, the Defendant was

deened to be “since the decision in [Brown I1][,] under a

1 As di scussed bel ow, the Open Period enconpasses January
31, 1989 to January 31, 1995 during the adm nistration of Mayor
Kurt Schnoke.

18 O course, such duties cannot arise in the absence of
sonme proven, affirmative discrimnatory state action in the past.
MIliken v. Bradley, 418 U. S. 717, 757 (1974).
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conti nuous Constitutional obligation to disestablish” its
segregatory system 1d. (enphasis added). The Suprene Court has
al so held that “[p]art of the affirmative duty inposed by our
cases... is the obligation not to take any action that would

i npede the process of disestablishing the dual systemand its

effects.” Dayton Bd. of Educ. v. Brinkman, 443 U.S. 526, 538

(1979).

While an affirmative discrimnatory act nust be purposeful,
there is no simlar “intent” elenent concerning the abdication of
duties stemm ng from past discrimnatory acts. 1d. (“the neasure
of the post-Brown I conduct of a school board under an
unsatisfied duty . . . is the effectiveness, not the purpose, of
[Its] actions”).

As this Court has stated,!® there appears to be no basis to
[imt the “disestablishnment” and “non-obstruction” duties,
articulated in Penick and Brinknman, to the context of public
schools. Indeed, as is the case with public schools, the
vestiges of public housing segregation can adversely i npact
numer ous nmenbers of a di sadvantaged cl ass for prol onged peri ods

of time, thus warranting the inposition on offending state actors

19 See e.qg., the Court’s Mem & Order of Novenber 26,
2003 [ Paper 576] (denying in part Local Defendants sunmmary
j udgenent).
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of obligations to alleviate such burdens. On this question, the

Court finds convincing the rationale expressed in United States

V. Yonkers Board of Education, 624 F. Supp.1276 (S.D.N. Y.):

It is indisputable that a hypothetical single
state agency which controls the operation of,
and engages in the racial segregation of, both
housi ng and schools — by confining for raci al
reasons the city’s subsidi zed housing to one
section of the city, while simultaneously
adhering to a nei ghborhood school policy of
student assignnent — can be held liable for
such conduct. It is inconceivable that state
action may be fractionalized such that two
state agencies could be permtted collectively
to engage in precisely the sanme conduct, yet
avoi d |l egal accountability for the identical
resul t.

Id. at 1535.

It may be difficult to specify the precise obligations that
arise out of past discrimnation under the Brown cases.
Neverthel ess, Brown Il certainly inposes upon fornerly
di scrimnating governnent entities obligations to disestablish
segregation in good faith, fairly and equitably, wth due
consideration of “local conditions” and with “practi cal
flexibility,” “reconciling public and private needs” yet acting
pronptly and reasonably, to elimnate the vestiges of

di scrim nation and segregation.? Brown II, 349 U S. at 299-301

20 The Court recognizes that nuch of Brown Il’s counsel is
directed to District Courts. However, Brown Il al so notes, at
299, that defendants, in conjunction with the courts, have the
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Def endants under a duty to renmedy past discrimnation nust,
in the broadest sense, treat the victins of discrimnation
fairly. As detailed above, their obligations under the Brown
cases are defined upon the bona fide consideration of various
factors. As subsequent Suprene Court decisions elucidate, the
wei ght assigned to each of these factors is determned fromthe
totality of attendant circunstances.

For instance, where there has been “too nuch deliberation
and not enough speed” in enforcing Constitutional rights, a
further premumis placed on pronptly and effectively

di sestablishing discrimnatory vestiges. See Giffin v. County

School Bd. of Prince Edward County, 377 U.S. 218, 229 (1964);

G een v. County School Bd. of New Kent County, Va., 391 U S. 430,

438 -39 (1968). Were abuses have been |l ess flagrant,
def endants’ duties appear to have been construed with greater

deference to “practicality” and the pursuit of other legitimte

policy. See United States v. Fordice, 505 U. S. 717, 731 (1992).
Where the passage of tinme, denographic change, or renedial
efforts have dulled the effects of antecedent discrimnation,
defendants’ obligations — and indeed, the propriety of judicial

intervention — may |ikewi se be altered. See Freeman v. Pitts,

“primary responsibility for elucidating, assessing, and solving
the[] problens” of segregation.
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503 U. S. 467, 494-96 (1992). Finally and nost obviously, as
Bri nkman teaches, a defendant with a Brown |l duty nay not
underm ne its own di sestablishnment policies or otherw se inpede
desegregation. Brinkman, 443 U. S. at 538.

In summary, if Plaintiffs denonstrate an affirmative and
pur poseful segregatory action by Defendants in the adm nistration
of housing policy that took place prior to the rel evant Open
Peri od, such conduct nay obligate Defendants to disestablish the
vestiges of the discrimnation they inposed. The Court nust
determ ne the extent and nature of Defendants’ obligations on the
basis of the circunstances denonstrated by each of the parties to
this suit.? Equal Protection liability lies if Plaintiffs

further denonstrate that Defendants, regardless of their intent,

failed to fulfill such obligations within the Open Period. 1In
essence, Plaintiffs could prevail if they prove that Defendants
21 The Court does not understand Fordice and rel ated cases

to set inherent categorical boundaries between el enentary and
secondary public education, higher public education, and ot her
public prograns tainted by past segregation. Nor does the Court
understand Fordice to require overly mechanical inquiries, for

i nstance as to whether Defendants’ policies were “traceable” to
pre-Brown practices. Rather, Fordice applied to Mssissippi’s
state university systemthe |ongstanding principles of Brown |1
and its progeny, that renedial obligations are defined upon
consideration of the aforenentioned factors and the circunstances
surroundi ng the case.
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failed to treat the victins of past racial discrimnation as

required.

C. Statutory and Requl atory d ainms

1. The Fair Housing Act ("FHA') (Title VIII1)?*

Title VIIl prohibits public and private actors from engagi ng
in a nunber of discrimnatory practices and requires the statute
be adm nistered so as to fulfill its articulated goals. In
general, to establish Title VIII liability, a plaintiff may show
t hat such practices have caused her harm by affecting a
di scrimnatory or segregatory inpact upon her. Unlike the U S.
Constitution, Title VIII inposes liability on a governnent
def endant even though a plaintiff may fail to prove that the
defendant acted with discrimnatory intent. However, a defendant
may avoid statutory liability by denonstrating that its conduct

served a public interest unattainable by alternate neans.

a. Al |l eged Fair Housing Act Violations

Plaintiffs nmust make a threshold show ng that Defendants,

during the Open Period, engaged in sone type of practice

22 42 U.S.C. 8§ 3601 et seq.

29



proscribed by Title VIII. Plaintiffs have alleged three types of

such practi ces:

1. The deni al of housi ng;

2. Di scrimnation in housing conditions and services;
and

3. The failure to pronote fair housing.

These al |l egations are discussed in turn.

(1). “Denial” of Housing (8§ 3604(a))

Section 3604(a) of the FHA provides that it shall be

unlawful “[t]o refuse to sell or rent... or otherw se make

unavailable or deny... a dwelling to any person because of race .

.” (enphasi s added).
At least with respect to governnment defendants, the case | aw
i ndicates that there can be a constructive illegal “denial” of
housing — i.e., a governnent entity may violate 8§ 3604(a) by

denying a plaintiff a housing opportunity (as opposed to an

actual brick-and-nortar dwelling). See e.qg., Smith v. Town of

Carkton, N.C., 682 F.2d 1055, 1065-66 (4th Cr. 1982) (a town’s

w thdrawal froma nulti-nunicipality housing authority may ground

§ 3604(a) liability); Resident Advisory Bd. v. R zzo, 564 F.2d

126, 131 (3d Cir. 1977) (illegal denial of housing may result

from*®“inchoate” state action — defendant housing authority began,
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but did not conplete, a public housing devel opnent); United

States v. Gty of Black Jack, M., 508 F.2d 1179, 1188 (8th Cr
1974) (finding liability based on a zoning ordinance). | ndeed,
in an era where housing authorities are transitioning fromthe
provision of “hard units” to the adm nistration of nore

i nt angi bl e housi ng prograns invol ving vouchers etc., a broad
reading of 8 3604(a) is appropriate to continue to hold
government entities accountabl e under the subsection.

Edwards v. Johnson County Health Dep’'t, 885 F.2d 1215 (4th

Cir. 1989) does not preclude this reading of 8 3604(a). In
Edwards the United States Court of Appeals for the Fourth Grcuit
held that m grants could not assert 8§ 3604(a) based upon their
bei ng afforded substandard housing. 1d., at 1222-24. There is
logic to this since Title VIII should not be norphed into a
housi ng code. Yet, Edwards is not controlling here. There is a
di scernabl e difference between the provision of substandard
housi ng and the full denial of housing opportunities.

Such a denial would be actionabl e under the FHA.

(2). Housing Conditions/Services (8§ 3604(b))

Section 3604(b) of the FHA states that it shall be unl awf ul
“[t]o discrimnate against any person in the terns, conditions,

or privileges of sale or rental of a dwelling, or in the

31



provi sion of services or facilities in connection therewth,
because of race . . . 7

As its text suggests, 8 3604(b) is broad in scope. Several
courts have interpreted this subsection quite expansively, for
instance including wthin the scope of “services in connection
wi th housing” the provision of police protection to honmeowners.

Canpbel | v. City of Berwn, 815 F.Supp. 1138, 1144 (N.D. II1.

1993) (discrimnatory termnation of police protection is
prohi bited by § 3604(b)). O course, this Court’s construction
of 8 3604(b) nust be guided and bound by established principles
of statutory interpretation.?

In sum discrimnation in the conditions of housing, or in
t he provision of housing services, as specified above, is

acti onabl e.

(3). Failure to Pronpbte Fair Housing (8 3608)

Section 3608(e)(5)?* requires Defendants to “adm ni ster

[ housing] prograns... in a manner affirmatively to further the

z See Mackey v. Nationwide Ins. Co.’'s, 724 F.2d 419, 423
(4" Cir. 1984) (declining to apply 8 3604(b) to defendant’s
i nsurance practices, noting the traditional predom nance of state
regul ation of insurance and the principle that non-specific
Congr essi onal enactnents shoul d not displace such arrangenents).

24 Statutory references in this section are to Title 42 of
the United States Code unl ess otherw se indicated.
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policies of this subchapter,” anong these the policy “to provide,
within constitutional limts, for fair housing throughout the
United States.” 42 U S.C 8§ 3601 (2003). “Fair housing,” within
the nmeani ng of 8 3601, neans the elimnation of discrimnation in
the sale or rental of housing.?®

Section 3608 i nposes upon Defendants an “affirmative”
obligation; it requires Defendants to do sonething "nore than
sinply refrain fromdiscrimnating thensel ves or from purposely

aiding discrimnation by others.” NAACUP. v. Secretary of

Housi ng and Urban Devel opnent, 817 F.2d 149, 155 (1st Gr

1987) ("N.A.A.C.P') To the contrary, “[a]ction nust be taken to
fulfill, as much as possible, the goal of open, integrated
residential housing patterns and to prevent the increase of

segregation[.]” ld., quoting OGero v. NY. Gty Hous. Auth., 484

F.2d 1122, 1134 (2d Cr. 1973).

Certainly, 8 3608 “does not mandate specific actions or

remedial plans.” MGath v. Dep't of Housing and Urban Dev., 722
F. Supp. 902, 908 (D.Mass. 1989). It does, however, within

Constitutional limts,? hold Defendants’ actions to a high

2 “That is all it could possibly mean.” 114 Cong. Rec.
4975 (Mar. 4, 1968) (statenent of Sen. Mbndal e).

26 Even the “benign discrinnation” of affirmative action
prograns and policies is subject to Constitutional scrutiny.
E.qg., Adarand Constructors, Inc., 515 U S. at 229.
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standard, in this case to have a commtnent to desegregation
Def endants’ failure to attain this standard can constitute an

actionable statutorily violative practi ce.

b. Enforcement of Alleged FHA Violations

Plaintiffs alleged that Defendants' practices violate three
provisions of Title VIII. These provisions are enforced through

di fferent nechani sns, which are discussed in turn.

(1). Sections 3604(a) and 3604(b)

After denonstrating that a defendants’ practice falls within
the purview of 8§ 3604(a) and (b) of the FHA, a plaintiff can make

a prima facie case of |liability by proving that this practice

produced a discrimnatory inpact or arose froma discrimnatory
purpose. Mst Courts of Appeal, including that for the Fourth
Circuit, have expressed the view that intent need not be

established in the FHA context if there is proof of a

discrimnatory inpact. Metro. Hous. Dev. Corp. v. Village of

Arlington Heights, 558 F.2d 1283, 1290 (7th Gr. 1977)

(“Arlington Heights I1”7); darkton, 682 F.2d at 1065.

However, not all discrimnatory effects can ground § 3604

liability. The Court nust determ ne whether it is appropriate to



inpose liability on the basis of a discrimnatory inpact, upon
consi deration of four factors:

1. The strength of Plaintiffs show ng of
discrimnatory or segregatory effect;

2. The evidence of discrimnatory intent, though
falling short of the Constitutional standard —
i.e., sonme kind of “nens rea,” though not
necessarily the discrimnatory “purpose” required
by Washington v. Davis and its progeny;

3. Def endants’ interest in undertaking the conduct
conpl ai ned of; and

4. The burden that Defendants woul d bear if
Plaintiffs prevail.

Arlington Heights Il, 558 F.2d at 1290.

Where discrimnatory “intent” alone is the basis for § 3604
ltability, it is defined consistently with the definition used in
Equal Protection cases. Myreover, so long as a state actor
undert akes conduct “because of” race, it need not directly

denonstrate raci al ani nus or hatred. E.qg., Adarand, 515 U. S. at

229.

If a plaintiff establishes a prima facie case as descri bed

above, the burden shifts to a Title VIII defendant to prove, by a
preponderance of the evidence, that its conduct was justified.
Such “justification nust serve, in theory and practice, a
legitimate, bona fide interest of the... defendant, and the

def endant nust show that no alternative course of action could be
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adopt ed that would enable that interest to be served with | ess
discrimnatory inpact.”? Rizzo, 564 F.2d at 149. |If the

def endant does show that no such alternative course of action can
be adopted, the burden once again shifts to the plaintiff to
denonstrate that other practices are available. 1d., at 149

n. 37.

(2). Section 3608

Section 3608 of Title VIII is enforceable through the
Adm ni strative Procedure Act ("APA"), which regul ates the
adm ni stration and operation of federal agencies, because the
provi sion requires Federal Defendants to affirmatively adm nister
the agency's prograns so as to pronote fair housing. Under 8§
706(2) (A) of the APA, the reviewing court "shall...hold unl aw ul
and set aside agency action...found to be...arbitrary,
capricious, an abuse of discretion, or otherwi se not in

accordance with law ..." Nevertheless, it is well established

21 Sone deci sions suggest that a defendant be required to
show a “conpelling,” rather than nerely a “legitimate” interest.
E.g., Huntington Branch, N.A A CP. v. Town of Huntington, 844
F.2d 926, 939 (2d GCir. 1988) (citing United States v. City of
Bl ack Jack, Md., 508 F.2d 1179, 1185 (8th G r. 1974). However,
the prevailing view, and the view npost consistent with the case
law of this Crcuit and District, is that a legitimte interest
suffices to rebut a prim facie establishnent of liability,
provi ded of course that there are no |less restrictive neans
avai l abl e for pursuing this interest. See Potomac G oup Hone
Corp. v. Montgonery County, M., 823 F. Supp. 1285, 1299 (D. M.
1993).
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that a court may not substitute its own policy choices for that
of the agency when review ng an agency's actions under the

"arbitrary and capricious" standard. See Fort MII| Tel ephone Co.

v. F.CC, 719 F.2d 89, 91 (4th Cr. 1983)(citing SEC v. Chenery

Corp., 332 U S. 194, 196 (1947)). Rather, a court "nust give
deference ... to the agency's decision if supported by a rational

basis in the record.” 1d. (citing Anerican Meat Inst. v. Dept. of

Agriculture, 646 F.2d 125, 126 (4th Gr. 1981). Thus the Court

must afford a w de neasure of deference to HUD s deci sion naking
process when reviewi ng whether the agency's actions fulfilled its

statutory duties under 8 3608 of Title VIII.

2. Title VI (§ 601)78

Section 601 states, “No person in the United States shall,
on the ground of race,... be excluded fromparticipation in, be
deni ed the benefits of, or be subjected to discrimnation under
any programor activity receiving Federal financial assistance.”
42 U. S.C. 8§ 2000d (2003). Section 601 reaches a w de range of
discrimnatory practices, and it has been applied to
discrimnation in the admnistration of public housing. E.g.,

Hlls v. Gautreaux, 425 U. S. 284, 296 (1976) (“Gautreaux”).

28 For procedural reasons discussed below, Plaintiffs may
assert 8 601-based clains only agai nst Local Defendants.
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The Supreme Court and the Courts of Appeal have not been
consistent in regard to whether 8 601 liability requires a
finding of intentional discrimnation or nerely disparate inpact.
The United States Court of Appeals for the Fourth Crcuit nost
recently has stated that “8 601 prohibits only intentional
di scrimnation, not ‘disparate inpact’ practices.” Peters v.

Jenney, 327 F.3d 307, 315 (4th Gr. 2003), citing Al exander V.

Sandoval , 532 U S. 275, 280 (2001). Thus the “nens rea” required
for a 8 601 violation in the Fourth Crcuit is nore than enough
to meet the Title VII standard (which Plaintiffs urge the Court
to apply) and is akin to the discrimnatory purpose required for
Constitutional liability: “8 601 [applied to state actors]
‘“proscribe[s] only those racial classifications that would
violate the Equal Protection Cause or the Fifth Arendnent[.]’”

Peters, 327 F.3d at 315, quoting Regents of Univ. of Cal. v.

Bakke, 438 U.S. 265, 287 (1978) (opinion of Powell, J.).

Accordingly, to establish 8 601 liability, Plaintiffs nust
show t hat Local Defendants, within the limtations periods,
engaged in conduct proscribed by the section with a

“discrimnatory purpose,” as defined in Washington v. Davis and

its progeny.

3. Uni ted States Housing Act ("USHA") Provisions
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The Court, in its Menorandum and Order of Novenmber 26, 2003
(at 9-11), held that USHA certification provisions inplied
neither a right of action nor any other basis for Plaintiffs to
seek relief fromLocal Defendants. On the sane rationale, the
Court holds that the USHA provisions relied upon by Plaintiffs do
not provide a right of action against Federal Defendants. |In the
absence of a showing of legislative intent, the Court cannot
accept Plaintiffs’ invitation to inply such a right. Plaintiffs
have no potential cause of action under the USHA certification

provi si ons.

4. The Housing and Community Devel opnent Act (" HCDA"
Pr ovi si ons

As recogni zed by Plaintiffs, “[HCDA] Section 5304(b)(2) is
nearly identical to [the pertinent USHA provisions]”? in many
respects. As with 8§ 1437 et seq. of the USHA, there is no
| egi slative history indicating the provision of a right of
action; 8 5304(b)(2) nerely sets a standard for federal funding
of state and | ocal governnent activities.

The U. S. Supreme Court has noted that such funding
conditions do not readily inply a private right of action agai nst

t he nonconpliant entity, as the chief “penalty” for nonconpliance

29 Pls.” Pretrial Mem, at 53.
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contenpl ated by Congress is the withdrawal of federal funds.

Gonzaga Univ. v. Doe, 536 U. S. 273, 280 (2002), quoting Pennhur st

State Sch. & Hosp. v. Halderman, 451 U.S. 1, 28 (1981).

Accordingly, on the rationale of the Novenber 26, 2003 Menorandum
and Order, the Court holds that 8 5304(b)(2) neither confers a
right of action nor a basis for suit under 42 U S.C. 8 1983. Nor
can HUD regul ations inplenenting the provisions do so. \Were
Congress does not confer upon individuals a particular type of
access to the federal courts, an agency acting upon that
congressional mandate is w thout power to confer such a right.
Sandoval , 532 U. S. at 291.

Accordingly, Plaintiffs have no potential cause of action

under the HCDA

D. Pr ocedur al Enf orcenent Mechani sns

Plaintiffs seek to enforce their clainms against Federal
Def endants by virtue of the Adm nistrative Procedure Act ("APA")
as well as alleged direct causes of action inplied fromthe
Constitution and pertinent statutes. Plaintiff seek to enforce
their clains against Local Defendants through the enforcenent
mechani sm provided by 28 U S.C. § 1983 as well as all eged direct
causes of action inplied fromthe Constitution and perti nent

stat ut es.

40



41



The follow ng table summarizes Plaintiffs' positions in this

regard:
Subst anti ve Enf or cenent Mechani sm | Enf orcenent Mechani sm
Source of Right vs. Fed. Defs. vs. Local Defs.
Equal Direct inplication of §1983
Pr ot ecti on®* ri ght of action; APA
Title VI113 Direct inplication of Direct inplication of
right of action; APA right of action;
83613 §1983; 83613

Title VI* Direct inplication of Direct inplication of
right of action; APA ri ght of action; 81983

1. Constitutional d ains

a. Local Def endants

Pursuant to 28 U.S.C. § 1983, persons acting “under col or

of” state law — including nunicipalities® and state and | ocal

30 See Pls.’” Pretrial Mem, at 31-32 n.5.

31 Plaintiffs state that “Section 3608 is directly
enforceabl e pursuant to itself, the [federal] Adm nistrative
Procedure Act, and/or 42 U S.C. § 1983.” Pls.” Pretrial Mem, at
42 n.11. Plaintiffs further specified, for the first tinme at
trial (Tr., at 4189), that they seek to enforce Title VIII via 42
U S C § 3613.

32 Plaintiffs state, “Section 602 is enforceabl e pursuant
to the APA and 8§ 1983.” Pls.’ Pretrial Mem, at 49 n.18. The
Court understands Plaintiffs to make the sanme contention with
respect to § 601.

33 A | ocal governnent may be held liable under § 1983
where, as here, allegedly offensive acts are pursuant to that
governnment’s “policies.” See, Mmnell v. Dep't of Soc. Services,

436 U.S. 658, 707-708 (1978).

42



of ficers and agencies — may be hel d accountable for infringenent
both of Federal Constitutional and statutory rights.
Accordingly, Plaintiffs may proceed on their Constitutional

clai ns agai nst Local Defendants by virtue of 28 U S.C. § 1983.3%

b. Feder al Def endants

It is settled that provisions of the U S. Constitution
setting forth individual rights generally al so enpower
i ndividuals to sue Federal officers and agencies for violations
of these rights, particularly if (as here) the relief sought is

injunctive. Larson v. Donestic & Foreign Conmerce Corp., 337

U S 682 (1949); see also, Bivens v. Six Unknown Agents of the

Federal Bureau of Narcotics, 403 U S. 388 (1971). Federa

Def endants concede they nmay thus be sued for Constitutional

violations. Tr., at 4176. Mor eover, Federal Defendants do not,

3  Plaintiffs sweepingly cite 88 1981 and 1982 in
connection wth their Constitutional clains. E.g., PlIs.
Pretrial Mem, at 31-32 n.5. These sections are not, |like §
1983, nerely procedural vehicles for civil rights enforcenent,
but rather are, if anything pertinent, potential and distinct
statutory bases for action. No such clains have been pled — at
| east not adequately, in a manner that would give Defendants
meani ngf ul notice and opportunity to respond. 5 Charles Al an
Wight & Arthur R MIler, Federal Practice & Procedure, § 125,
at 145 (2d ed. 1990). Accordingly, and noting that these
sections woul d not appear to add anything meaningful to
Plaintiffs’ case, the Court will consider neither 8§ 1981 nor 8§
1982 as bases for relief.
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and cannot, dispute that Constitutional violations may provide a
basis for an APA claim
Accordingly, Plaintiffs may proceed on their Constitutional

cl ai ns agai nst the Federal Defendants.

2. Statutory C ains

a. Local Def endants

In its Menorandum and Order of Novenber 26, 2003, the Court
held that the substantive Title VIII provisions cited by
Plaintiffs afforded rights cogni zabl e under § 1983.3% Menorandum
and Order at 11-13. Title VI provisions simlarly afford
Plaintiffs cognizable rights.® Upon a finding of liability, 8§
1983 woul d enpower the Court to afford Plaintiffs the injunctive

relief for which they ask.?

35 The pertinent Title VIII provisions confer upon
Plaintiffs distinct and enforceable rights, and neither their
text nor their legislative history suggest that access to § 1983
shoul d be foreclosed. See, e.qg., Mddlesex County Sewerage Auth.

V. Nat’| Sea O amers Ass’'n, 453 U.S. 1, 17-18 (1981).

36 Title VI binds state admnistrators to refrain from
di scrim nating agai nst individuals such as Plaintiffs on the
basis of their race; this obligation is specific and feasibly
enforceabl e and therefore may support a 8 1983 action. See
&olden State Transit Corp. v. Gty of Los. Angeles., 493 U S
103, 108 (1989) (citations omtted).

37 The statute states that offending persons shall be
liable in “suit[s] in equity.” See also, Erwin Chenerinsky,
Federal Jurisdiction 8§ 8.11, at 559 (“[s]ection 1983 creates
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Accordingly, Plaintiffs may proceed on their statutory
cl ai rs agai nst the Local Defendants by virtue of 28 U S.C. 8§
1983. %

b. Feder al Def endants

(1). The Adm nistrative Procedure Act

The APA aut horizes “action[s] in a court of the United
States seeking relief other than noney damages[.]”

A person suffering | egal wong because of
[federal] agency action, or adversely affected
or aggrieved by agency action... is entitled
to judicial review thereof.

* * *
The review ng court shall... hold unlawful and
set aside agency action... found to be..

arbitrary, capricious, an abuse of discretion,
or otherw se not in accordance with |aw [or]
contrary to constitutional right][.]
5 US. C 88 702, 706(2)A) and (B)(2003).
Statutory violations, of course, may constitute agency

action “not in accordance with law wthin the neaning of the

broad authority for courts to fashion renedi es needed to prevent
and redress violations of federal |aw’).

38 Because of the applicability of & 1983, the questions
as to whether the substantive provisions of Titles VI and VIII
woul d directly confer upon Plaintiffs rights of action versus
Local Defendants are noot. Furthernore, the Court need not reach
gquestions as to whether Local Defendants may be held |iable by
virtue of 42 U.S.C. § 3613.
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APA.  However, the APA, by its own terns, precludes such statute-
based rights of action in two pertinent circunstances: 1) where
decisions are commtted to agency discretion, and 2) where

al ternate renedi es under Federal |aw are adequate to redress

plaintiffs’ grievances.

(a). Commi tment to Agency Discretion

Federal Defendants contend that certain of HUD s actions
chal l enged by Plaintiffs (chiefly, its supervision of HABC
operations) are inherently commtted to HUD s own discretion and
therefore may not be reviewed by this Court under the APA

Federal Defendants |liken the instant case to Heckler v.
Chaney, 470 U.S. 821 (1985), where the Suprene Court precluded
APA scrutiny of the Food and Drug Adm nistration’s failure to
take investigatory and enforcenent neasures to prevent perceived
drug use violations. The Heckler Court conpared the FDA s
enforcenment discretion to that of a prosecutor, noting that the
agency was nost apt at determ ning how to spend its resources and
t hat an agency’s decision not to “prosecute” was neither coercive
nor threatening to individual liberties. 1d., at 832.

Heckler is inapposite to the instant case. HUD acts,
primarily, not as HABC s investigator or “prosecutor,” but as a

col | aborator in the production and adm nistration of housing
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policy.?® HUD s position is not passive. Rather, HUD acts
affirmatively, funding and providi ng operational support for
housing initiatives. And if HUD, alone or in collaboration with
Local Defendants, acts in violation of Federal civil rights |aws,
it would indeed threaten individual |iberties.

Mor eover, while HUD has discretion in regard to allocating
its own resources, such allocations are constricted by the
operation of Federal |aw and policies. Title VIII, in
particul ar, gives HUD a di scernable nmandate that it nust follow,
the agency is required by provisions of Title VIIl to act in
conformty wth the rules and principles enbodied therein. E.g.,
42 U.S. C. 8§ 3608 (2003).

Accordingly, HUD s actions inplicated herein are not

products of inherently unrevi ewabl e discretion.

(b). Adequacy of Alternate Renedies

Section 704 provides that “final agency action[s] for which
there is no other adequate renedy in a court are subject to

judicial review [under the APA.]” Federal Defendants contend

that Titles VIII and VI provide adequate neans for Plaintiffs to
39 See, e.g., 24 CF.R 8 1.4(b)(2)(iii) (2003) (“[t]he

responsi ble [HUD] official is authorized to prescribe and
pronul gate pl ans, exceptions, procedures and requirenents”
thereby acting nore like a legislator than a prosecutor).
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assert their grievances, and that Federal Defendants’ conduct
therefore may not be scrutinized by federal courts under the APA
Thus, the Court must consider, in turn, whether provisions of

Titles VIII and VI preclude APA revi ew

i). Title VIII

Whil e the issue has not yet been definitively addressed by
the Fourth Crcuit, a nunmber of rulings fromother Courts of
Appeal indicate that, notwithstanding 8 704 and the renedi al
provisions of Title VIII (88 3610-13), tenants may present APA
claims against HUD for discrimnation grievances. See e.qg.,

Lati nos Uni dos de Chel sea en Accion (LUCHA) v. Sec'y of HUD, 799

F.2d 774, 791 (1st Cr. 1986) (hereinafter, “LUCHA"); Alschuler

v. HUD, 686 F.2d 472, 477-78 (7th Cr. 1982); Darst-Wbbe Tenant

Ass’n Bd. v. St. Louis Hous. Auth., 339 F.3d 702, 713 (8th Cir.

2003). But see, Am Disabled for Attendant Prograns Today

(ADAPT) v. Dep't of HUD, 170 F.3d 381, 390 (3d G r. 1999);

Wnen's Equity Action League v. Cavazos, 906 F.2d 742, 751 (D.C.

Cr. 1990). Indeed, the First Crcuit has suggested that HUD s
obligations to affirmatively further fair housing policies under
8§ 3608 may only be scrutinized in the context of the APA. LUCHA,

799 F.2d at 793.
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The APA affords Plaintiffs a broad, direct and substanti al
opportunity to challenge HUD s actions, exceeding in a nunber of
respects the opportunities provided by the Title VIII renedial
provi sions.* Accordingly, the Court does not construe § 704 to
foreclose Plaintiffs’ access to the APAwth respect to HUD s
alleged Title VIIIl violations.

In sum in the instant case, Plaintiffs can hold Federal
Def endants |iable for Fair Housing Act violations under the

APA. 4

ii). Title WV
The Fourth Circuit has ruled with respect to Title VI-based

clains and the APA in Jersey Heights Nei ghborhood Ass’' n v.

d endening, 174 F.3d 180 (4th Gr. 1999). Considering Congress
intent in crafting Title VI and alternate renedi es avail abl e

pursuant thereto, the Jersey Heights court held that aggrieved

40 The APA neither |eaves enforcenent to the discretion of
the Secretary as 8§ 3612 does, nor does it limt review of
grievances as do the 8 3610 adm nistrative enforcenent provision
(with its one-year limtations period) and 8 3613 (with its two-
year period).

41 Thus, the Court does not reach questions as to whether
the substantive provisions of Title VIII directly confer upon
Plaintiffs rights of action versus Federal Defendants. Nor does
the Court reach questions as to whether Federal Defendants may be
held Iiable per 42 U S.C. § 3613.
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persons’ “direct renmedy against funding recipients is not only
‘adequate’ but... preferable to a direct suit against the agency
itself.” 1d., at 191-192.

Accordingly, Plaintiffs cannot here assert Title VI-based
cl ai ns agai nst Federal Defendants via the APA. The Court nust
consider Plaintiffs’ alternate theory for enforcing Title VI
agai nst Federal Defendants.

Plaintiffs urge the Court to directly inply fromTitle VI (8
601) a right of action against Federal Defendants. The Court
declines to do so, as nothing in 8 601's text would strongly
support such an inference, and as Plaintiffs have not
denonstrated any intent on Congress’ part to create such a

distinct right. See, Touche, Ross & Co. v. Redington, 442 U.S.

560, 568 (1979) (the Court “is limted solely to determ ning
whet her Congress intended to create the private right of action
asserted”).

Thus, in the instant case, Plaintiffs cannot present their

clains based upon Title VI against the Federal Defendants.

3. Avai | abl e Enf orcenent Mechani sns

Pursuant to the foregoing discussion, the Court concl udes
that the following table sets forth Plaintiff's avail able

enf or cenent nechani sns:
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Subst anti ve Enf or cenent Mechani sm | Enf orcenent Mechani sm
Source of Right vs. Fed. Defs. vs. Local Defs.
Equal Direct inplication of §1983
Pr ot ect i on*? ri ght of action; APA
Title VI114 Direct inplication of |At |east 8§1983%

right of action; APA
83613
Title VI#® None At | east 819834

E. Limtations (Open Peri od)

In the instant case, there are different |imtations
applicable to Local and Federal Defendants because of the

di fferent procedural nechanisns avail able for enforcenent of

42 See Pls.’” Pretrial Mem, at 31-32 n.5.

43 Plaintiffs state that “Section 3608 is directly
enforceabl e pursuant to itself, the [federal] Adm nistrative
Procedure Act, and/or 42 U S.C. § 1983.” Pls.’” Pretrial Mem, at
42 n.11. The Court assunes that Plaintiffs nake the sane
representation regarding 8 3604. Plaintiffs further specified,
for the first time at trial (Tr., at 4189), that they seek to
enforce Title VIIl via 42 U S.C. § 3613.

a4 The Court finds it unnecessary to reach the question of
whet her Plaintiffs may sue directly under Title VIII wthout
reference to 81983.

45 Plaintiffs state, “Section 602 is enforceabl e pursuant
to the APA and 8§ 1983.” Pls.’ Pretrial Mem, at 49 n.18. The
Court understands Plaintiffs to make the sanme contention with
respect to § 601.

4 The Court finds it unnecessary to reach the question of
whet her Plaintiffs may sue directly under Title VI wthout
reference to 81983.
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clains against them Accordingly, as discussed herein, Local
Def endants can be held liable for action or inaction within a
three year period fromJanuary 31, 1992 to the date of filing
this lawsuit on January 31, 1995. |In contrast, Federal
Def endants can be held liable for action or inaction within a six
year period from January 31, 1989 to January 31, 1995.4 In the
course of this witing, for sinplicity of expression, the Court
shall use the term"Qpen Period" to refer to that period which is
open for limtations purposes as to one or nore Defendants.
Finally, the Court notes, as discussed herein, either set of
Def endants could be held liable for action or inaction during the
period open as to themthat violated an obligation inposed by
virtue of the residual effects of certain types of action or

i naction occurring prior thereto.

1. Local Def endants

Plaintiffs’ clainms against Local Defendants are enforced via

28 U S.C. 8§ 1983. In regard to Constitutional and statutory tort

47 This could be significant in the instant case. For
exanpl e, HABC, by 1990, had changed the process by which it
assi gned prospective public housing tenants to specific housing
devel opnments. Local Defendants’ actions in adm nistering the
“old” (i.e., pre-1990) process prior to January 31, 1992 cannot
provide the basis for liability. However, liability for actions
by Federal Defendants in support of the “old” process as early as
January 31, 1989 would not be tine barred.
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claims as involved in the instant case, Federal courts have
"borrowed"” appropriate state lawlimtations rules. WIson v.
Garcia, 471 U. S. 261, 266-67 (1985). In Maryland, the Federal
courts have adopted the three-year limtations period of Ml. Code
Ann., Cs. & Jud. Proc. 8 5-101, applicable to anal ogous tort

actions under Maryland |law. See Jersey Heights, 174 F.3d at 187.

Accordingly, the imtations period applicable to Local
Def endants, for all clains against themherein, is three years.
Therefore, for Local Defendants the Open Period is January 31,

1992 to January 31, 1995.

2. Feder al Def endants

Plaintiffs’ clainms against Federal Defendants are presented,
by virtue of the Adm nistrative Procedure Act (“APA’), 5 U S.C. 8
701 et seq., and also as inplied Constitutional clainms. Were a
claimis based on a Federal statute that has no specific
[imtations provision, such as the APA, civil clainms brought
agai nst United States agencies are subject to the general Federal
six-year limtations period. See 28 U . S.C. § 2401(a) (2003).

Wth regard to such “direct inplication” Constitutiona
clainms, there is sonme question as to whether the Court should
apply the six-year limtations rule set forth in 8 2401 or a

pertinent local rule (such as Maryland' s three-year rule).
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Conpare United States v. Mnor, 228 F.3d 352, 359 (4th Cr. 2000)

with Reinbold v. Evers, 187 F.3d 348, 359 n.10 (4th G r. 1999).
In the instant case, all of Plaintiffs’ clains contended to arise
under the Constitution may al so be enforced via the APA — due,
essentially, to the fact that Plaintiffs seek only injunctive
relief.

Accordingly, the limtations period applicable to Federal
Def endants, for all clains against themherein, is six years.
Therefore, for Federal Defendants the Qpen Period is January 31,

1992 to January 31, 1995.



L. THE PARTI AL CONSENT DECREE

On June 25, 1996, sone seventeen nonths after the instant
lawsuit was filed, the Court issued a Partial Consent Decree
(“Decree” or “PCD’) resolving certain of Plaintiffs’ allegations.

Under the Decree, Defendants undertook various obligations,
primarily concerning the denolition of certain then-existing
publ i ¢ housi ng devel opnents*® (the “Housing Projects” or the
“H gh-Ri ses”) and the provision of alternate housing
opportunities (“Replacenent Housing”) for tenants thereby
di splaced. Decree 8 1.4. In return, Plaintiffs released certain
clains concerning the Housing Projects. Decree 8 10.1 et seq.
The Decree constitutes a binding settlenent by the parties and a

Judgnent of the Court. The principle of res judicata thus bars

the parties fromre-litigating clains settled by the Decree.

Mat sushita Elec. Indus. Co., Ltd. v. Epstein, 516 U S. 367

(1996). The Decree, however, expressly permts the introduction,
at the trial of unsettled clains, of certain evidence relating to

settled cl ai ns.

A. Perti nent Terns of the Decree

48 The denvol i shed housi ng devel opnments addressed under the
Decree are: Lafayette Courts, Lexington Terrace, Mirphy Hones,
Fl ag House Courts, and Fairfield Hones.
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In nearly identical |anguage concerning Federal Defendants
and Local Defendants, Sections 10.1/10.2 of the Decree outline

t he general scope of the rel ease:

Plaintiffs... release and forever discharge

each of the [] Defendants . . . fromevery claim.
cause of action, suit and issue, known or

unknown, contingent or liquidated. . . with
respect to the site selection, [etc. . . .] with

regard to the Housing Projects [Hi gh-Rises].

* * *
This rel ease does not release . . . [] Defendants
as to other Baltinmore City famly public

housi ng. . .

The rel ease | anguage of Sections 10.1/ 10.2 is quite broad,
settling all matters “with regard to” the Hi gh-Ri ses. O course,
the Decree does not release Plaintiffs’ discrimnation clains
relating to housing units other than those enunerated. In
addi tion, under Sections 10.1/10.2, Plaintiffs remain free to
assert clainms with regard to tenant selection and assi gnnent
practices, including such practices pertaining to the Hi gh-R ses.
Plaintiffs may al so assert certain “equalization” and
“nei ghbor hood i nprovenent” clains agai nst the Local Defendants.
Decree § 10. 2. 1.

I n accordance with the principles of Matsushita, evidence

pertaining to settled matters, such as those pertaining to Hi gh-

Ri ses and Repl acenment Housing, would not be adm ssible unless
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excepted fromexclusion by the terns of the Decree. In this
regard, the Decree expressly provides for two exceptions fromthe
rel ease given by Defendants, a “Limtations Defense” exception
and a "Pattern and Practice" evidence exception. These are

di scussed in turn.

1. The Limtations Defense Exception

Sections 10.3/10.4 of the Decree provide that:

[ The] Decree shall have no effect on the
Court’ s consideration of any defense of | aches
[or] statute of limtations... raised by the
[] Defendants that Plaintiffs nmay overcone by
showi ng a continuing violation of the [ aw.]

[ Such rebuttal evidence] may not be used for
any ot her purpose and nay not be used to
enhance the relief Plaintiffs seek][.]

The Defendants have contended that Plaintiffs clains are
tinme-barred. E.g., Local Defs.’” Pretrial Mem, at 46; Fed.
Defs.” Trial Brief, at 26. Accordingly, it is necessary to
address the Limtations Defense Exception.

This exception permts Plaintiffs to introduce otherw se
i nadm ssi bl e evidence, but only to rebut an asserted limtations

def ense*® and only to show that a pre-Open Period action by a

49 In view of the applicability of statutes of linmtation
provi sions, no Defendant has presented a | aches, as distinct from
[imtations, defense.
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Def endant covered by the Decree is part of a "continuing"
vi ol ation extending into the Open Peri od.
In the instant case, there is no evidence that warrants

adm ssion on the theory of a continuing violation. In Nat’'l R R

Passenger Corp. v. Mrgan, 536 U S. 101, 113 (2002), the U S

Suprene Court significantly limted the circunstances in which a
continuing violation my be found. Mrgan held that a nere
“relation” between two discrete discrimnatory acts generally
does not warrant their being considered as a unitary continuing
violation. [d. at 102 The Supreme Court contrasted viol ations
that by “[t]heir very nature involve[] repeated conduct”; such
violations, including for instance the establishnent of a hostile
wor k environnent, rightly may be deened “continuing.” 1d., at
115. None of Plaintiffs asserted violations fits this
description of a “continuing violation.”® The Defendants
conduct covered by the Decree is not so inherently and
intricately linked to any all eged pre-Open-Period discrimnation
as to be appropriately considered part of the sane violation.
Moreover, there is sone indication that, in the Fourth

Circuit, the continuing violation doctrine nmay be asserted by a

50 That is, at least aside fromPlaintiffs’ “pattern and
practice” allegation, which is addressed by different Sections of
t he Decree and di scussed bel ow.
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plaintiff only when an otherwse [imtations-barred incident’s
“character as a violation did not becone clear until it was

repeated during the limtations period.” Arellano v.

Henderson, 1998 U. S. App. Lexis 28982, No. 98-1348, 1998 W
792233, at *2 (4th Gr. Nov. 16, 1998) (unpublished opinion;
citations, to published out-of-Crcuit case law, omtted); see

also, Derrickson v. Crcuit Gty Stores, Inc., 84 F. Supp.2d 679,

687 (D.Md. 2000). In the instant case, Plaintiffs do not contend
t hat Defendants’ pre-Qpen-Period discrimnation was in any way
epheneral or obscured.

In sum the continuing violation doctrine is not avail able
to Plaintiffs as a vehicle for obtaining adm ssibility of
evidence relating to clains settled by the Decree. However it is
critical to note the distinction between adm ssion of evidence of
pre- Open Period conduct to establish a continuing violation and
to establish the existence of vestiges of a past violation. In
certain circunstances, discussed herein, an affirmative duty can
be i nposed upon a Defendant to dissipate the vestiges of past
(pre-Open Period) discrimnation. In these circunstances, the
actionable violation is the current, Open Period, failure to take
certain action and not the tinme barred prior discrimnation.

Proof of the prior violation would not be admi ssible to establish

the continuation of the prior violation itself. However, such
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proof would be adm ssible to establish the fact of the past

violation as an elenment of a "dissipation of vestiges" claim

2. The Pattern and Practice Exception

Sections 10.5/10.6 of the Decree provide, in pertinent part:

Not hing in Section 10.1/10.2 shall be
construed to prohibit Plaintiffs from..

i ntroduc[ing] against [] Defendants evidence
related to the Housing Projects... for the
pur poses of proving Plaintiffs’ remaining
[i.e., non-released] clainms [by show ng]
that... Defendants established and failed to
di sestablish segregation or failed
affirmatively to further fair housing in
Baltinmore City' s public housing systemas a
whol e.

(88 10.5/ 10.6)

Sections 10.5/10.6 refer to an allegation that Defendants’
housi ng policies were segregatory or otherwi se unfair “as a
whol e” which, in context, equates to Plaintiff's “pattern and
practice” claim?® Thus, evidence relating to H gh R se and
Repl acement Housi ng evi dence could be adm ssible to prove
“pattern and practice” liability.

It is inportant to note, however, that any "pattern or

practice" liability nust be based upon nore than just conduct
covered by, and resolved by, the Decree. 1In other words, it
51 This is consistent with the parties’ understandi ngs as

expressed in closing argunent. Tr., at 4214-4222.
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woul d be irrational to conclude that the "pattern or practice”
exception could be utilized to eviscerate the settlenent of the
resol ved clains. See Restatenent (Second) of Contracts 8§ 203(a)
(1981) (“an interpretation [of an agreenent] which gives a
reasonable, lawful, and effective neaning to all [of its] terns
is preferred to an interpretation which | eaves a part... of no
effect[]”).

Accordingly, the Court shall consider adm ssible evidence
with regard to matters settled by the Decree to the extent that
such evidence may tend to establish an actionable pattern or
practice that includes unsettled matters. O course, should the
Court find any such pattern or practice it nust, in fashioning a
remedy, give the Defendants appropriate "credit" for the relief
provi ded by the settlement of those portions of the pattern or

practice covered by the decree. Decree 8§ 10.7.
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| V. RESOLUTI ON OF CLAI MS

A. Constitutional (Equal Protection) d ains

Plaintiffs assert clainms based upon the denial of their
right to Equal Protection of the | aws guaranteed by the Fifth
Amendnent (as to Federal Defendants) and the Fourteenth Anendnment
(as to Local Defendants). These Constitutional clains are based
upon: 1) alleged violations commtted from 1989 to 1995, during
the adm nistration of Mayor Kurt Schnoke (“Schnoke”)® and 2) the
vestiges of prior violations, including the maintenance of de

jure segregation until 1954.

1. Violations During the Schnoke Admi ni stration

To establish liability for a violation of Plaintiffs'
Constitutional Equal Protection rights, Plaintiffs nust prove
that Defendants, to Plaintiffs’ detrinent, drew distinctions on
the basis of race, and Defendants did so with a “discrimnatory
pur pose.”

Plaintiffs base their Constitutional clains upon the
follow ng matters:

1. The Hol | ander Ri dge Fence Epi sode

2. Denolition of Public Housing Wthout Replacenent

52 Schnoke served as Mayor of the City of Baltinore
bet ween 1987 and 1999.
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3. The School 47 Deci sion

4. Tenant Assignnent Policies

5. Pattern and Practice of D scrimnation
6. The 1950 Gty Council Ordinance

These contentions shall be addressed in turn.

a. The Hol | ander Ri dge Fence Epi sode

As di scussed herein, in 1997-98, HABC, with the approval and
financial support of HUD, constructed a substantial wought iron
fence around the perineter of the Holl ander Ri dge property in
Baltinmore Gty on which a sizeable public housing devel opnent was
| ocated. E.qg., Local Defs.’” Ex. 547. Plaintiffs contend that
this fence, which bl ocked access to, and from the contiguous,
predom nantly Wite Rosedal e conmunity of Baltinore County, was
constructed in violation of the Equal Protection rights of the
African- Aneri can residents of Hollander Ridge. Thus, Plaintiffs
claim the purpose of HABC and HUD was physically to separate,
i.e., literally to segregate, the African-American residents of
Hol | ander Ridge fromthe White residents of Rosedale for racially
discrimnatory reasons. O course, there is no doubt that the

fence did, in fact, achieve a physical separation; however, the
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evi dence does not establish Plaintiffs' claimof intentional
di scrim nation.

In the 1970s, HABC decided to acquire sone fifty-plus acres
at the eastern edge of Baltinmore City (bordering Baltinore
County) that becane known as "Hol | ander Ridge." Tr., at 2737-38.
The site is, essentially, separated fromthe rest of Baltinore
City by Interstate Route 95. See Local Defs.’ Ex. 165
(contai ning maps of the property).

One of the reasons, but not the only reason, that HABC
sel ected Hol | ander Ridge for a public housing site was the need
to conply with HUD s policies to provide a "bal ance" for public
housing that was |l ocated in Baltinore City areas that had nore
than the city-wi de average percentage of Bl ack residents.®
Hol | ander Ridge was in a census tract that |likely would neet
cont enpor aneous HUD st andards for being "non-inpacted. "5

Moreover, if one | ooked solely at the i nmedi ate area around

53 See Pls.” Ex. 207, at 5; Tr. 2740-41. There were other
reasons as well, including the fact that the fifty-nine-acre
Hol | ander Ri dge site was essentially unoccupied, requiring
m ni mal disruption of existing residences. See id., at 2737.

54 An area is referred to as "inpacted" if the portion of
residents who are African-Anerican is equal or greater to a
t hreshol d considered pertinent to the particular inquiry. The
particul ar threshold used for characterization of an area as
"i nmpacted" or "non-inpacted" has varied fromtine to tinme and
from purpose to purpose as discussed herein.
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Hol | ander Ridge, that is the adjacent Rosedale Comrunity in
Bal ti nore County, the "nei ghborhood" could be described as
virtually all Wite.

HUD approved the Holl ander Ridge site and provided financing
to assist with the construction of sone 522 units of famly
housi ng, *®* as well as a high-rise building providing units for
el derly and di sabl ed residents. Local Defs.’ Ex. 165, at 5.
Hol | ander Ri dge was opened for occupancy in 1976. Pls.’ Ex. 216,
at 8. By the tinme Mayor Schnoke took office, virtually all of
the famly housing unit residents were African-Anerican; the
hi gh-ri se was occupied primarily by African-Anericans, but had a
substanti al nunmber of Korean-Anmerican residents. Local Defs.

Ex. 588; Tr., at 3278-79.

The rel ati onship between the African-Anerican residents of
Hol | ander Ri dge and their Wite neighbors in Rosedal e was a
troubl ed one. See e.qg., Local Defs.’” Ex. 539 (an HABC nmenorandum
concerning conflict mediation). At least a portion of the

di scord was due to racial aninmus harbored by sone of the Rosedal e

residents.®® See e.qg., id. The lack of neighborliness exhibited
55 These consi sted of “townhouse type” dwellings. The

units varied in size and contained up to six bedroons. Local
Defs.’” Ex. 165, at 5.

56 The Court is, by no neans, finding that all, or
necessarily a mapjority, of Rosedale residents were notivated by
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by sone of the Rosedale community was, unfortunately, typical of
the attitude that woul d have been expected from an anal ogous
Wi t e wor ki ng-cl ass nei ghborhood in Baltinmore City at the tine.
| ndeed, those Holl ander Ridge residents who regularly took the
bus to Downtown Baltinore had to transfer at Arm stead Gardens, a
Wi te working-class community in Baltinore City. The African-
Anericans from Hol | ander Ri dge were unwel cone there and subjected
to racial slurs and, occasionally, worse. See Tr., at 631.
Hol | ander R dge may not have been an ideal public housing
site due to such factors as its separation fromthe rest of the
City and the inhospitality of the neighboring Rosedal e community,
but it did have anenities. These included a health clinic and
recreational facilities (swi nm ng pools, a basketball court, and
playing fields). Local Defs.’” Ex. 356. |ndeed, many Hol | ander
Ri dge residents wished to remain at Hollander Ridge if only the
crime problem (di scussed bel ow) could be solved. Even those
former Holl ander Ridge residents selected by Plaintiffs as
representative witnesses testified that, despite the problens,
they wished to stay in, or to return to, Hollander R dge. Tr.,

at 650-51, 676.

raci al aninmus. However, there was a not insubstantial vocal
segnent of the Rosedal e whose racist views were made readily

appar ent .
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By 1990, it becane apparent that there was a severe crinme
probl em at Hol | ander Ri dge. See Local Defs.’ Ex. 165, at 9-10
(listing crinme statistics and projections for the early 1990s).
The problemwas | argely caused by outsiders entering the
Hol | ander Ri dge property to commt crines thereon. For exanple,
drug deal ers and prostitutes fromoutside of Maryland woul d enter
Hol | ander Ri dge on foot fromcars stopping on Interstate 95,
particularly on those days when the residents of the elderly
housi ng woul d receive their nonthly checks.® Tr., at 3217. On
t hese "check days," the high-rise area was, in effect, an open
air drug and sex market. Moreover, on a regular basis, drug
deal ers and other crimnals regularly cane to Hol |l ander Ri dge
fromvarious areas of Baltinore City (and el sewhere) on other
days as well. See id., at 3216.

While the level of crinme at Hol |l ander R dge was sonewhat
| ower than that of the worst areas of Baltinore City, it was far
hi gher than tolerable for the residents of Hollander Ri dge and
for those residing in the adjacent Rosedale comunity.

In 1994, HUD undertook a pilot project to seek solutions for
the high level of crime in HUD supported public housing

nati onw de. Local Defs.’ Ex. 165, at 1. HUD, with input from

57 Soci al security, welfare etc.
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HABC, sel ected Holl ander Ridge as the focus of one of the pilot
projects. 1d. Thereafter, the United States Departnent of the
Treasury detailed a teamfromthe Secret Service to study the
site and nmake suggestions with regard to the inprovenent of the
public safety situation at Hollander Ri dge. The Secret Service
teamissued a report entitled “Operation Safe Honme," which
confirmed the existence of serious public safety probl ens at
Hol | ander Ri dge.
The Secret Service recommended, anong other things, that at

Hol | ander Ri dge:

1. A dat abase of residents be maintained,

2. Mechani sms be devel oped for residents to notify

managenent of pending visitors and to verify
unannounced visitors,

3. A nmetal detector be installed in the | obby of the
hi gh-ri se,
4. Security doors and wi ndows be installed in famly

units, and

5. A “fence perineter [be established] around the
community limting pedestrian access.”

Id., at 13-14, 18, 21.

More or less concurrently with Operation Safe Hone and
rel ated projects, Baltinore County residents of the Rosedal e
comunity and ot her nearby | ocations expressed concerns to

county, state, and federal elected officials regarding the
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Hol | ander Ri dge situation. Certainly, some of these Baltinore
County residents were notivated by racial aninmus directed agai nst
the African-Anerican residents of Hollander Ridge. E.g., Tr. at
3271. Ohers, including at | east sone African-Anmerican Baltinore
County residents, were not notivated by racial aninus but by

| egitimate concerns about the public safety problens at Hol | ander
Ridge. 1d., at 3272.

Certain elected officials, whose constituencies included the
Rosedal e nei ghbor hood, *® actively sought to respond to the views
expressed by their constituents. E.g., Local Defs.’ Ex. 169 (a
letter from Congressman Ehrlich to HABC); see also, Local Defs.
Ex. 529. In this regard, these elected officials first sought to
elimnate the Holl ander Ri dge devel opnent altogether and, when
t hat proved inpossible (as discussed below), sought to obtain a
perineter fence around Hol |l ander Ridge. E.g., Tr., at 3262-64.

Mayor Schnoke and HABC Comm ssi oner Dani el Henson
(“Henson”)® were both directly and personally involved in

pertinent events concerning the Holl ander Ri dge fence proposals,

58 In particular, these officials included Baltinore
County Council man Lou DePazzo (“DePazzo”) and then-U. S.
Representative Robert Ehrlich (“Ehrlich”).

59 Henson served as Baltinmore City Housi ng Comm ssi oner
bet ween 1993 and 1999.
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including neetings with the elected officials who espoused the
obj ectives of their Rosedale constituents.® Tr., at 3262, 3414.

The initial objective of certain of the Rosedal e residents
to elimnate conpletely any residential use of Holl ander Ri dge
what soever, was not achieved. Schnoke absolutely rejected the
i dea that HABC would end up with no residential use of Holl ander
Ridge. 1d., at 3414-15. 1In fact, in Septenber 1996, HABC
presented a Hope VI application to HUD seeking funds to
recondition and rebuild the devel opnment so as to provide 238
units for mxed-incone famly housing. Pls.’” Ex. 349, at 1-2.

Confronted with Schnoke's determ nation not to abandon the
Hol | ander Ridge site, the elected officials (on behalf of their
constituents) pursued a secondary objective of obtaining a
perinmeter fence around Hol |l ander Ridge. O course, the fence
woul d have two sides and two effects. It would keep outsiders
fromgetting into Hol |l ander R dge and al so keep Hol | ander Ri dge
residents fromgoing to Rosedal e.

There is no doubt that some Rosedal e residents continued to
be notivated by racial aninmus. However, there is also no doubt

that there were others who were notivated by reasonabl e

60 For conveni ence, albeit sonmewhat inprecisely, these
Bal ti nore County constituents (calling alternately for the
elimnation of Hollander Ridge and the erection of the fence) are
sonetimes hereinafter referred to as "Rosedale."
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nondi scrimnatory safety concerns. There was, after all, the
undeni abl e fact that crimnal activities at Holl ander R dge (even
t hough | argely caused by outsiders) were having spillover effects
i n Rosedal e.

The elected officials were, nost certainly, notivated by the
desires and concerns of their Rosedale (and other) constituents.
Therefore, while the Court does not find that the elected
officials, thenselves, had any discrimnatory notives for
constructing the fence, they were responding to a group of
constituents, sone of whom did have such notives.® 1In any
event, the action at issue - the construction of perineter fence
- was undertaken by Defendants HUD and HABC and it is their
intention that is at issue.

The HABC decision to erect the Hollander Ridge fence was
made by Mayor Schnoke with the concurrence of Housing
Comm ssi oner Henson. The fence could not have been built unless
Mayor Schnoke had decided to build it. This decision was not, as
contended by Plaintiffs, based upon Schnoke's acqui escence to

demands fromother public officials in response to Rosedal e

61 It woul d be unreasonable to accuse the el ected
officials of having a racially discrimnatory notive nerely
because they sought a result that was desired by others who had
such notivation
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constituents who were notivated by racial aninus.® |ndeed,
Mayor Schnoke was not, to any degree whatsoever, acting with a
racially discrimnatory notive. Nor was any part of the
nmotivation for HABC s decision to build the fence based upon an
intent to segregate the Holl ander Ridge residents from Rosedal e
because of their race or to acquiescence to the racially
discrimnatory desires that were harbored by certain nenbers of
t he Rosedal e community.

Schnoke and Henson viewed the fence as an anenity that woul d
greatly enhance the Hol |l ander R dge site as a |location for the
senior village that Schnoke wi shed to build there.® Tr., at
3223, 3417. So far as HABC was concerned, the Holl ander Ri dge
fence was intended to be, and in fact was as long as the |ocation
was utilized, a positive feature providing safety to Hol | ander
Ri dge residents. By no neans was the fence intended or viewed by

HABC as a nmechanismfor racial discrimnation.® Rather, Schnoke

62 In fact, the basic Rosedal e position was not for a
fence, but for the renoval of all Hollander Ri dge residents.

63 As Conmi ssi oner Henson indicated, perinmeter fences
generally are viewed as providing privacy and safety for the
residents of "gated comunities.” Tr., at 3224.

64 In 1970, HABC had built a fence between the Col dspring

New Town m xed-inconme housi ng devel opnent (an integrated
community) and the adjacent Cyl burn Arboretum to ensure that
residents would not have access to Cylburn's flora. Tr. at 2702
- 03. The Coldstreamfence was, albeit not for racially
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and Henson effectively "leveraged" the political fallout fromthe
Rosedal e residents' efforts to get the County and HUD to pay a
good part of the cost of a fence that woul d benefit the residents
of Hollander Ridge. E.g. id. at 3229.

HUD s decision to provide financing for the construction of
the Hol | ander Ri dge fence stemmed from | ess than prai seworthy
notives. The evidence establishes that HUD, purely and sinply,
caved in to political pressure and took what was for it an
unprecedented action. In 1996, Maryland’s U S. Senator Barbara
M kul ski (“Senator M kul ski”), then Chair of the Senate Committee
havi ng oversight over HUD and its budget, rather firmy directed
HUD to get the fence built. In her Septenmber 3, 1996 letter to
t hen-Secretary of HUD Henry C sneros, she stated:

It is ny understanding that you agree the
Departnent of Housi ng and Urban Devel opnent
will fund this project [the Holl ander Ri dge
Fence] ... Pl ease reconfirmyour conmtnent to
this project and your willingness to work
with me to set up a public announcenent of
the project in md fall... As you know, the
Senate is currently considering the

[ Department of Veterans Affairs]/ HUD
appropriations bill. | nust receive sone

witten commtnent fromyou before we
conclude this bill.

segregative reasons, built wth the expressed intent to
preventing residents frombeing able to obtain access to a

nei ghboring property. The Holl ander Ri dge Fence was not built
for this purpose, at |least as far as HABC was concer ned.
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Local Defs.’ Ex. 167; Tr., at 1394-95 (enphasis added).

HUD, confronted by a choice of funding the fence or facing
problenms with its appropriation, chose the politically expedi ent
course of action. HUD set aside $300,000 dollars for the
project, an expenditure that Federal Defendants’ own w tness, a
HUD official, described as “atypical.” 1d., at 2075-76.

The fact that HUD agreed to provide funds for the fence at
the direction of Senator M kul ski |eads the Court to consider
whet her the Senator acted for a racially discrimnatory reason.
Senator M kul ski - who had constituents in both Baltinmore City
and Baltinore County - was requested to get the fence built by
Rosedal e residents, sone of whomhad a racially discrimnatory
notive. On the other hand, the "other side" of the fence - |ed
by Schnoke and Henson® - did not oppose (and, indeed desired)
the fence. Miyreover, as noted above, there were indeed
| egitimate nondi scrim natory reasons for building the fence.

Accordingly, Senator M kulski - nost |ikely grateful for a
peace meking solution to a vexing problem- took the sensible
course of giving both sides what they wanted. By no neans does

the Court find that Senator M kul ski had a racially

65 The evi dence does not establish that there was any
cont enpor aneous objection to the fence by a majority or
substantial nunber of Hollander Ri dge residents.
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discrimnatory notive. A fortiorari, HUD, in this instance

sinply marching to the Senator's tune, cannot be found to have
had any such notivation either.

The Court finds, therefore, that Plaintiffs have not proven
that the Defendants erected the Holl ander Ri dge fence for
racially discrimnatory purposes.

Finally, the Court notes the ironic circunstances that the
Hol | ander Ri dge fence no | onger separates residents of Hol |l ander
Ri dge from Rosedal e, because there are no | onger any Hol |l ander
Ri dge residents. See, e.qg., [Witten Direct] Test. of Kar
Taeber, at 87 (the Hollander Ridge structures were denvolished on
July 9, 2000). Had Baltinore Gty not been blocked by Plaintiffs
and their counsel fromutilizing funds made avail able by HUD to
bui |l d needed el derly public housing on Hollander Ri dge, the fence
woul d, today, be an anenity for a gated comunity serving a
predom nantly African-American group of senior citizens.

Thus, in terns of the bottomline in regard to the use of
Hol | ander Ridge, Plaintiffs and their counsel ended up
"achi eving" the objective nost desired by those Rosedal e
residents who were driven by the worst of racial aninus - the
elimnation of all African-Anmericans fromthe property bordering

Rosedal e.
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b. Denolition Wthout Replacenent ("DWR')

Plaintiffs contend that Defendants infringed upon the
Constitutional rights of actual and prospective public housing
tenants by denolishing certain housing structures® without
provi di ng repl acenent public housing.

Plaintiffs are not contending - nor could they - that under
the Fifth and Fourteenth Anendnents individuals are entitled to

housi ng, because there is no such right. See Lindsey v. Nornet,

405 U. S. 56, 74 (1972) (declining to recognize a Constitutionally
cogni zabl e “fundanental interest” in “decent shelter” or
“possession of one’s hone”). Rather, Plaintiffs allege that
Def endants were aware that Baltinore s public housing and public
housi ng-el i gi bl e popul ati ons were predom nantly African-Arerican
and deni ed these individual s housi ng because of their race. Tr.,
at 4259, 4329.

Plaintiffs have not established their DWR claim At the
threshold, Plaintiffs have not proven that there was any racially
discrimnatory inpact stenmng fromthe "failure" to provide

repl acenent housing. See Palner, 403 U S. at 224 (finding Equal

Protection is not conprom sed where state action does not produce

a discrimnatory effect).

66 The denvolished structures at issue include the
devel opnents at Hol | ander Ridge and at Cherry Hill, as well as
the C. K Anderson housing project. Tr., at 43109.
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Plaintiffs have not established that there were any state-
i nposed di stinctions between African-Anmerican and Wite
Baltinmoreans in regard to DWR  Moreover, Plaintiffs have not
proven that anyone was “deni ed” housing as a net result of
Def endants’ DWR practices. A nunber of the denvolished structures
were not habitable at all by the tine they were torn down (or
perhaps, at any tine during the Open Period), but rather were
vacant and abandoned - and, often, in dangerously unsound
physi cal shape and crine-infested.® See e.g., Tr., at 3173,
3381- 3385, 3399.

Furt hernore, even assum ng that DWR produced sone
discrimnatory effect, Plaintiffs have not established any
racially discrimnatory purpose for the policies. There is no

proof that Defendants acted, even in part, “because of”

67 Plaintiffs suggest that Defendants were under
Constitutional obligation to replace even non-habitable
structures wth public housing, inasnmuch as Local Defendants
i ncl uded non-habitable structures in their housing “inventory”
for the purpose of obtaining federal funds. Tr. at 4332-33.
Plaintiffs note, understandably, that even federal funds pegged
to non-habitable structures are neant to go toward public
housing. [d. at 4333. Yet, when structures valuable only as
bases for funding are denolished, the nost Defendants
theoretically could be Constitutionally obligated to “repl ace”
Wi th respect to such structures is the value of the federal
funding attributable to them not the full value of decent
housi ng, which (as Local Defendants point out, see id. at 4340)
may be nuch higher. Here, the value of such federal funds may be
deened “replaced” — i.e., distributed to individuals in need of
public housing — via housing initiatives such as the Section 8
voucher prograns.
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Plaintiffs’ race, as would be required to ground Constitutional
liability.

Plaintiffs submt that the Court should draw an inference of
Def endants’ discrimnatory purpose fromtheir failure to repl ace
t he housing at issue, because the residents eligible for such
housi ng were predom nantly Black.® [|d., at 4352. Equal
Protection jurisprudence permts a trier to infer that a

defendant acted with discrimnatory purpose. See Arlington

Heights I, 429 U S. at 266. The Court may find discrimnatory
purpose where “a clear pattern [of state action is] unexplainable
on grounds other than race[.]” [1d. In other words, it can be
fair to infer unconstitutional race-based discrimnation wthout
direct proof only if other reasonably plausible bases for state
action are excluded by the evidentiary record. However, the
i nstant case does not present such a situation.

The evi dence establishes at |least the plausibility, if not
the truth, of Defendants' position that HABC denolished public
housi ng wi thout replacing it because, facing budgetary

constraints, it sought to allocate extrenmely scarce resources to

68 For the purpose of addressing this particular
contention (only), the Court assunmes that Defendants failed to
replace structures in which Plaintiffs mght actually have been
able to live.
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alternate (legitimte) public policy goals.® Indeed, various
W t nesses have testified, quite credibly, to the tight financial
ci rcunst ances the Defendant governnent entities found thensel ves
in during the Open Period.” E.g., Tr., at 2690, 3564-66; see

also Pls.” Ex. 569, at 53. Accordingly, the Court does not infer

the existence of a racially discrimnatory notive for Defendants
denolition w thout replacenent practices.

Finally, the Court notes that Federal Defendants contend
that “denolition wi thout replacenent” clains are barred by virtue
of provisions of the 1996 Partial Consent Decree relating to
repl acenent housing. [1d., at 4347. |In view of the decision that
the claimhas not been established, it is not necessary to reach

the issue of whether the DWR claimis barred by the Decree.

C. The School 47 Deci sion

69 Wi | e Defendants could not racially discrimnate in
order to attain other legitimte policy objectives (Arlington
Heights I, 429 U S. at 265-66), the plausible evidence that
Def endants acted solely to attain such |egitinate objectives
precludes the Court frominferring, in the absence of contrary
affirmative proof, that Defendants acted with a discrimnatory
pur pose.

70 The Court appropriately considers such historical
background and the context for state action in the course of
determ ni ng what kind of intent Defendants harbored. Arlington
Heights I, 429 U. S. at 267-68.
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Plaintiffs claimthat Defendants violated their Equal
Protection rights by virtue of a 1992 decision not to build
repl acenent housing for tenants of Fairfield Gardens at the site
of School 47 on Eastern Avenue, on the south side of Patterson
Par k.

In 1987, HABC, with HUD s support, began in earnest the
process that led to the denolition of Fairfield Gardens, a 300-
unit |l owincome devel opnment whose residents were predom nantly
African-Anerican. See Tr., at 900-01. HUD inposed on Local
Def endants the obligation to provide replacenent housing for the
di spl aced residents and required that one-third (100) of the
replacenent units be placed in a non-inpacted area. 1d., at 899.

Pursuant to the Partial Consent Decree, Local Defendants
have placed twenty-four of these replacenent units on East
Preston Street in the Johnston Square nei ghborhood, an inpacted
area. Decree 8 4.1(a). The Defendants did not choose, as they
m ght have, to place sone or all of these units at the avail able
School 47 site in a non-inpacted area. Plaintiffs contend that
the School 47 site decision by the Schnoke Adm ni stration was
made in furtherance of a pattern and practice of racially
di scrimnatory siting.

The Defendants contend that the instant claimis barred by

virtue of the Decree settlenent. The Court will assune, however,
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that Plaintiffs may pursue their School 47 contentions as part of
their pattern or practice claim

The original School 47 building™ was constructed in 1918.
[ Local Defs.’ Ex. 438, at 2] when the Patterson Park nei ghborhood
was a wor ki ng-class Wiite row house nei ghborhood. See e.q.,
Local Defs.’” Ex. 172. The School 47 site originally included the
school building and a playground. See e.q., Local Defs.’ Ex.
438, at 2. Thus, the 1918 site use design called for a
pl ayground adj acent to the school, avoiding the need for children
to cross Eastern Avenue’ to get to a recreational area.

In or about 1988, the City decided to replace the original
School 47 building with a new structure, to be built on the
| ocation of the original playground. [d. This presented the
guestion of the use to be made of the original School 47
buil di ng. There was, understandably, nei ghborhood interest in
the matter. As a result, Mayor Schnoke was personally invol ved
in dealing wth the nei ghborhood and in making the ultimte

decision. E.qg. id. at 3420-22.

n This school was also called the Hanpstead Hills
El ementary School .

2 Eastern Avenue, at all relevant tinmes, was a heavily
trafficked street.
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In this context, sonme person or persons hostile to Mayor
Schrmoke’™ circul ated flyers (or simlar publications) stating,
falsely, that the Gty was planning to build a high-rise, |ow
i ncone housing structure on the site of the old School 47
building. Tr., at 3419-20; Local Defs.’ Ex. 433 (copies of the
flyer itself). 1In fact, at the pertinent tinme, Schnoke was
considering the conversion of the old school structure into an
apartnment building for senior citizens. Tr., at 3419.

There was significant nei ghborhood opposition to the incorrectly-
percei ved plan for placenent of a | owinconme housi ng devel opnent
on the School 47 site. 1d. There was |less, albeit sone,
opposition to the proposal of devel oping the site for senior

housi ng. ™  As Mayor Schnoke expressed it, there were a | ot of
views as to what the site should not be used for, but only one
substantial affirmative position. |In this regard, the School 47
parents and teachers wi shed the Gty to denolish the old building
and use the "footprint” for a school playground and for teacher

parking. 1d., at 3421. WMayor Schnoke decided to use the site as

& Mayor Schroke testified that he believed he knew t he
identity of the person or persons. |Inasnuch as the identity was
immaterial, he was not asked to nane the person(s) at trial.

Id., at 3419-20.

4 For one thing, as Schnoke testified, the commnity
“just would not believe that all | wanted to [place] there was
el derly housing.” Tr., at 3422.
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favored by the teachers and parents. 1d., at 3422. Accordingly,
there was no construction of | owinconme (or any other)
residential units at the School 47 site.

The Court finds no racially discrimnatory notivation
under | yi ng Mayor Schnoke's decision regarding School 47. O
course, there may well have been sone nei ghborhood residents who,
for racially discrimnatory reasons, opposed the nonexistent plan
for lowinconme housing on the site. Indeed, it is probable that
the person(s) who distributed the false information regardi ng the
Cty's plans intended to fonent racial aninus. Nevertheless,
there is nothing to cast doubt upon Mayor Schnoke's unequi vocal
testinony that he personally nade the decision, made it w thout
regard to any racially discrimnatory views, and decided solely
upon his understanding as to what was best for all of the
citizens of the Cty.

Furthernore, even if confronted wwth a stark choi ce between
siting Fairfield Gardens replacenent units at School 47 or at the
Preston Street (Johnston Square) |ocation, Mayor Schnoke woul d
not have acted in a discrimnatory manner by choosi ng Johnston
Square. Schnoke was seeking, in Johnston Square and el sewhere,
to use limted resources to do the nost good for the nobst
citizens of Baltinmore City. Johnston Square was a di stressed

Afri can- Ameri can nei ghbor hood, but |ike so many others in
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Baltinore, it was not beyond saving. |ndeed, Johnston Square
(l'i ke simlar neighborhoods) was not, and is not, a wastel and
popul ated only by crimnals and the hopel ess. Rather, there are
homeowners (and, presunmably, sone tenants) who hung on after

t hei r nei ghborhood deteriorated and who sought assistance inits
revitalization. 1d., at 3402-03. There were nei ghborhood
organi zations and citizens who wanted to stay and who wanted to
retake the streets fromthe drug deal ers and ot hers who preyed on
themand their famlies. [1d., at 3402. Mayor Schnoke believed,
in good faith, that the placenent of twenty or so units of
Fairfield replacenent housing in Johnston Square would not only
provi de the displaced forner high-rise tenants wi th housing
better than they had endured, but also would serve the function
of hasteni ng the nei ghborhood’ s resurrection.

It appears that Mayor Schnoke's plan to revitalize Johnston
Square did not turn out as well as had been hoped although he did
have better results in other areas. See Tr., at 3382-86
(detailing the Schnoke Adm nistration’s efforts in the Sandtown
nei ghbor hood). Neverthel ess, the decision that was made was not
notivated, in any sense whatsoever, by racial discrimnation.
And it was not, in any real sense, a continuation of any past
pattern or practice of discrimnatory placenent of |owincone

housi ng.



Finally, the Court observes that Mayor Schnoke's decision as
to the use of the School 47 site - which is, after all, the
decision at issue - is the sanme as had been nmade 80 years earlier
by a predecessor admnistration in a context totally devoid of
any racial factors. In 1918, when the nei ghborhood was all Wite
and the only consideration was the best use of the site, the Gty
decided that it was appropriate to have a school building with an
adj acent playground across Eastern Avenue from Patterson Park.
Mayor Schnoke's decision essentially constituted a restoration of
the original design of the site. It cannot, by any stretch of
the i magi nation, be viewed as part of any pattern or practice or
raci al discrimnation.

To the extent that Federal Defendants coul d be considered
i nvol ved with School 47 siting,”™ there is nothing to indicate
that they had any particular role in Mayor Schnoke's deci sion.

In any event, they have not been shown to have had a racially

discrimnatory intent in regard to the matter.

4. Tenant Assi gnnent Policies

Plaintiffs contend that HABC | owi ncome housi ng tenant

assi gnnent policies have violated their Constitutional rights.

75

E.q., by providing support for Local Defendants in
regard to the Johnston Square siting.
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In particular, Plaintiffs contend that HABC has utilized tenant
assi gnnent policies that pronoted segregation by race.

During the period of de jure segregation, HABC s tenant
assignment was, W thout question, racially discrimnatory. There
was a waiting list for Wiite tenants for vacancies in Wite-only
apartnents, and there was another list for Black tenants for
Bl ack-only apartnments. See e.qg., [Witten Direct] Test. of john
a. powell [sic] ¥ 111.

Wthin nmonths of the Brown | decision, HABC decided to
desegregate its | owinconme housing units. Tr., at 4087. HABC,
particularly in the context of the 1954-55 tine franme, took
pronpt and aggressive action in this regard. |ndeed, HABC was
chosen to receive the 1955 Sidney Hol | ander Foundati on Award’®
for “its success in bringing Wiite and colored famlies together
in the sanme projects.” Local Defs.’ Ex. 602, app. Il, at tenth
(unnunbered) page. HABC was sel ected for the Holl ander
Foundation award by a jury headed by Walter Sondhei m (then-
president of the Baltinore City Board of School Comm ssioners)

t hat i ncluded, anmong other civic |eaders, Robert Watts, a noted
Baltinore African-American civil rights |eader and | ater

di stinguished jurist. [d., at third (unnunbered) page.

76 The Sidney Hol | ander Foundation was a Baltinore civil
rights organization. Hollander R dge was nanmed in honor of M.
Hol | ander.
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Plaintiffs criticize the 1950s HABC | eadershi p because, in
the transition to desegregation, it focused its attention on
nmovi ng Bl ack tenants into fornerly de jure Wite housing
devel opnments but did not put forth equivalent efforts to pronote
t he novenent of Wiite tenants into fornmerly de jure Bl ack
devel opnents. Tr., at 4715. Even if the Court could find, in
the Twenty-First Century with the benefit of a half-century of
hi ndsi ght, that HABC m ght have proceeded sonmewhat differently,
Plaintiffs” criticismis not justified.

In the i medi ate post-Brown era, HABC was at the forefront
of progressive and affirmative action to break down existing
racial barriers. By no neans does the Court find that HABC s
early post-Brown tenant assignnment policies constituted
deliberate violations of the Constitutional rights of African-
Aneri can tenants because those policies did not require, or
pronote, Wiite novenent into fornmerly Black-only devel opnents.
To the contrary, the Court finds the 1950s civic | eaders of
Baltinmore City worthy of commrendati on and appreciation for their
pronpt progressive action to undo race based segregation in
housi ng.

Wil e the Constitution does not necessarily inpose upon HABC
an affirmative duty to influence Wiite | owincone housing tenants

to nove into majority-Black areas, by the 1960s HUD promnul gat ed
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policies inthis regard. See e.q., Pls.” Ex. 160. Plaintiffs
contend, with sonme justification, that HABC s tenant assi gnnment
procedures have not been, and are not yet, in conpliance with

t hese HUD poli ci es.

HUD s policies, and Local Defendants’ conpliance therewth,

are relevant to questions of Constitutional liability, at |east,
for reasons set forth in Brinkman. |In essence, Defendants shoul d
not frustrate their own desegregation policies. [|d. at 538. 1In

this subsection, the Court, after describing the formulation and
i npl emrentati on of tenant assignnent policies, shall consider

whet her any frustration thereof constitutes purposeful

di scrim nation.

Since as early as 1967, HUD has required | ocal housing
authorities to use one of two tenant assignnent plans,
denom nated "Plan A" and "Plan B." E.g., Tr., at 857. In
| ocations such as Baltinmore City in which there were |long waiting
lists,’”” these Plans were designed to pronote a sonewhat random
assignnment of tenants to vacant apartnents. See Pls.’ Ex. 160,

at 1.

i During the 1980s and 1990s, the City’'s waiting |ist
grew to the point that applicants needed to wait many years for
housi ng; in 1993, according to Comm ssi oner Henson, sonme 50, 000
applicants were on the list. Tr., at 3173.
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Under Plan A, a "one strike" plan, an applicant who cane to
the top of the waiting list was notified of the first avail able
apartnent ’® and given the choice to reside in that apartnment or
go to the bottomof the waiting list. Tr., at 857.

Under Plan B, a "three strikes and out" plan, an applicant
who cane to the top of the waiting list was notified of the first
avai |l abl e apartnent’ and twi ce was given the option to reside in
that apartnent or await the next avail able apartnent. |f the
applicant rejected an offered apartnent three tines, the
applicant was put at the bottomof the waiting list. 1d.

By about 1980, the HABC high-rise | owincone housing
devel opnents - although integrated in the sense that none was
conpletely Wiite - remained racially identifiable. The tenant

makeup was:

Housi ng Devel opnent % African-Anerican in 1981
Br ookl yn 21%
Cl ar enont 40%
Fairfield 100%
Fl ag House 99%
Lat r obe 99%
8 Presunmably, the applicant was notified of apartnents

of the size neeting his/ her accommbdation criteria.

IS Presunmably, the applicant was notified of apartnents
of the size neeting his/ her accommbdation criteria.
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O Donnel | 32%

Per ki ns 97%

West port 100%
Witten Direct Test. of Shelley Lapkoff, at 52.

By 1981, HUD directed HABC to utilize Plan B, the three-
strike plan, as an affirmative desegregative step. Pls.’” Ex.
164. HABC did not, however, utilize a pure Plan B system and,
al so, did not properly operate the systemthat it was using.

In terns of the systemitself, HABC offered applicants a
choice of four "regions,"® within each of which were severa
publ i c housi ng devel opnents. See Pls.’ Ex 162, at seventh page.
Wil e the regions were by no neans gerrymandered, and whil e they
related reasonably to antici pated tenant nei ghborhood
preferences,® there were racial differences. The devel opnents

in the Northwest and Central East regions were essentially 100%

80 For purposes of clarity, the word "regions" is used
herein to designate an area including several devel opnents —
t hough the parties have, confusingly and inconsistently, enployed
a nunber of other terns, such as “locations.” See Tr., at 2170.

81 The regions were the Northwest, Central East, East, and
Sout heast. See Pls.’” Ex 162, at seventh page. There were, and
are, strong resident preferences for particular regions. Hence,
tenants living in the Northwest region m ght have found a
transfer to the East region - even if the new | ocation were
simlar froma racial and denographic point of view - an
undesirabl e change. See Tr., at 100 (“there was a reluctance of
Negro famlies fromeither East or West Baltinore to nove to the
other side of the Cty”).
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Bl ack, the Sout heast region included the Brooklyn project (which
was approxi mately 90% White) and ot her (predom nantly Bl ack)
devel opnents, and the East region included the O Donnell and

Cl arenont devel opnents and was majority VWite. See [Witten
Direct] Test. of Karl Tauber, at 59.

The net effect of the regional choice was to all ow sone
applicants the opportunity to use the racial conposition of a
devel opnent as a factor in the assignnent process. See, e.q.,
Tr., at 1259. Accordingly, those who wished to live in an all-
Bl ack devel opment coul d choose the Northwest and Central East
regions. Those who wished to live in a devel opnent wth as few
Bl acks as possible could choose the Southeast or East region and
then utilize their three strikes to increase the probability of
ending up in projects with the | owest percentages of Bl ack
residents (e.g., Carenont, O Donnell, or Brooklyn).

HUD was aware of HABC s “regi onal choice” gloss on Plan B
expressed concerns® and, finally, by 1990 succeeded in getting
HABC to convert to a pure Plan B system [d., at 1486-87.
However, the regional choice gloss was not the only problemwth

HABC s tenant assignnent policy.

82 | ndeed, HUD officials ultimtely comunicated with HABC
quite forthrightly, for instance stating, “you imediately nust
cease using the project/locational preferences[.]” Pls.” Ex. 166
(enmphasis in original).
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In addition to perhaps inevitable individual incidents,?
there was a systemc inability to maintain an accurate waiting
list and to fairly admnnister it. The Court nust note, however,
that there has not been proof of a single incident in which an
African- Aneri can applicant was deni ed an avail abl e apartnment or
otherwi se treated unfairly by virtue of his or her race.
Nevertheless, it is a fact that HABC did not have an accurate
waiting list. [d., at 862. Notably, it was not accurately
keeping track of "strikes,” so that, in effect, applicants could
not only pick a region, but also continue to reject any offered
apartnment until they were offered one in a devel opnent of their
choice. See, id. at 862-63.

As a result of the regional choice feature and the absence
of adequate waiting |list nmanagenent, Defendants cannot refute
Plaintiffs’ contention that Wite applicants were able to obtain
assignnment to a disproportionate nunber of apartnents in
devel opnments such as C arenont and O Donnell, at |east through
1990. Such shortcom ngs in Local Defendants’ adm nistration of

“Plan B” woul d appear to constitute violations of HUD policies.

83 There is no doubt that, over the years, due to such
causes as innocent human error, negligence, bribery, political
i nfluence and the |like, sonme applicants were given favored
treatnent. See Tr., at 863 (“selections were not being nade from
the [waiting] list”). The evidence does not establish that this
was consistent with the policy of any HABC adm ni strati on.
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Mor eover, even if HABC ot herw se had been operating pursuant to
HUD policies, the absence of verifiable data was, itself, a
vi ol ation of said policies.

HABC has undertaken to correct these problens. Notably, by
June 2003, HABC began utilizing a conmputer system designed to
better handl e denographic data and thus nore appropriately manage
tenant selection processes. |d., at 1510.

As of the tine of trial, the matter of HABC conpliance with
HUD t enant assignnment policies had not been entirely resol ved.
HABC cl ai ned that it reached full conpliance by June 2003, while
HUD deferred nmaking any finding as to whether HABC s newy
i npl emrent ed data managenent system conplied with federal policy.
In any event, there is no evidence whatsoever that at any tine,
and nost certainly not after Mayor Schnoke took office in 1987
there was any intentional action that prevented any African-
Aneri can applicant from obtaining assignnment to an apartnment due
to race. Mrreover, Plaintiffs have not proven that Local
Def endants’ adm nistrative failures were inspired by racial

ani mus or any other manner of “discrimnatory purpose.”?8

8  To the contrary, the Court finds that at |east certain
of Local Defendants’ shortcom ngs, though unreasonable, are nore
i kely products of adm nistrative negligence than of a nore
nefarious “nens rea.”
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Finally, the Court finds that the Plaintiffs have not proven
t hat Federal Defendants’ failure to get Local Defendants “in
line” wth federal policies constitutes any kind of intentional
race discrimnation. 1In fact, HUD has nmade good faith efforts to
i nprove HABC s tenant selection practices.

In sum Plaintiffs have not proven state action relating to
tenant assignnment policies, during the Open Period, that
purposefully contributed to segregation within Baltinmore City’'s
publ i c housi ng devel opnents. Accordingly, the Court hol ds that
Plaintiffs have not proven that Defendants violated Plaintiffs’
Constitutional rights by virtue of the tenant assignnment policies

at i ssue.

e. Pattern and Practice of Discrimnation

Plaintiffs allege that Defendants, during the Open Peri od,
perpetuated a pattern and practice of affirmative and purposef ul
di scrimnation against themin violation of the Equal Protection
guarantees. As discussed herein, the Court finds (1) that
Def endant s’ Open Period conduct was not part of any such pattern
or practice and (2) that the Defendants did not intend to
perpetuate a pattern or practice of race based segregation.

E.qg., Washington v. Davis, 426 U. S. at 229.
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Initially the Court nust note that many of the Plaintiffs
cl ai ne based upon an all eged “pattern and practice” were resol ved
by the 1996 Partial Consent Decree. For exanple, certain units
at issue (see Tr., 4589-4603) are replacenent housing for the
denol i shed Fairfield Hones devel opnent (see Decree § 1.4).

Mor eover, other allegedly discrimnatory conduct evidencing a
pattern or practice, such as the Holl ander Ri dge Fence and the
School 47 siting decisions, have been determ ned not to
constitute racially discrimnatory conduct and to have been based
upon legitimte nondi scrimnatory reasons.

Sone policies clained by Plaintiffs to be part of a
segregatory pattern or practice did not have a substantial (if
any at all) discrimnatory effect. For instance, Defendants’

t enant assignnment policies during the Open Period did not add to
t he exi stent segregation of Baltinore’ s public housing
popul ati on.

The litany of housing-related state actions relied upon by
Plaintiffs to establish a pattern or practice of segregation do
not establish a viable claim O course, it is theoretically
possi bl e that Defendants coul d have confronted housi ng deci sions
wth a one issue, dogmatic, approach wherein the cause of racial
integration trunped all other considerations. Had they done so

t hey coul d have, conceivably, decided not to use sone, or all, of
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the 36 sites that Plaintiffs' expert opined were avail abl e and
not selected for public housing. There is no doubt that, had
such choi ces been made, Baltinore City would be far different
fromwhat it is today. Yet can it realistically be said that
this hypothetical Baltinore would have been better for nenbers of
the Plaintiff class nmuch less for all residents w thout such
resources as Cross Keys,® the Canton resurrection® and the uses
put to the other 34 locations identified as "avail able" for
public housing by Plaintiffs' expert? O, is it not nore
realistic to conclude that had Defendants nade such deci sions,
the city woul d have suffered economc and quality of life
detrinents that would have greatly augnented the problens faced
by Defendants in their efforts to provide better housing
opportunities in the city for all, including - but not limted to
- menbers of the Plaintiff class.

The Court finds that during the Schnoke adm nistration there
was no intent to establish, or continue, a pattern or practice of

race based discrimnation. Rather, the adm nistration was acting

85 Now, the 72 acre site for a m xed use conmunity of

housing units ranging in price fromabout $100,000 to $500, 000.
See Nat hanson [Witten Direct], at 2.4.

86 For exanple the Canton Square site that is now used for
a 133 unit upscal e towmmhouse devel opnent extendi ng over 9 bl ocks
that is a key part of the revitalized Canton community. See
Nat hanson [Witten Direct], at 1.3.
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- in a nondiscrimnatory way - to allocate the use of limted
resources in a balanced way for the benefit of all city
residents. Sone of the actions were directly intended to benefit
persons who woul d be nenbers of the Plaintiff class. For

exanpl e, Mayor Kurt Schnoke and Housi ng Comm ssi oner Henson
testified that siting policies were crafted to maxi m ze | ow

i ncone individuals’ access to housing (Tr., at 3178, 3435) and to
revitalize nei ghborhoods in need (Tr., at 3188-91). O her
actions were, of course, devoted to other civic needs.

There is no doubt that virtually every policy decision nmade
inregard to housing is subject to reasonabl e debate. ©Moreover,
there are few, if any, certainties. Nevertheless, in the context
of the Baltinore city population that is overwhel mngly African-
Anerican, it is sinply unwarranted to claimthat Mayor Schnoke
(tronically, the first elected African-Aneri can Mayor of
Baltinore Cty) made policy choices, including those at issue
herein, with the intent to discrimnate against African-

Aneri cans.

In sum Plaintiffs' have not proven that the Schnoke
Adm ni stration intended to, or did, create or perpetuate a
pattern or practice of racial segregation in regard to public

housi ng.
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f. The 1950 Gty Council Ordi nance

Plaintiffs contend that O di nance No. 1077 ("the
Ordi nance"), passed by the Baltinore Gty Council in 1950 and
still in effect, violates their Equal Protection rights under the
U S Constitution. Plaintiffs ask the Court to strike down the
Ordi nance as unconstitutional. Tr., at 4405. For the reasons
di scussed herein, the Court shall not do so.

Essentially, the Ordinance gives the Gty Council final say
over the siting of public housing projects; per the Odinance,
the Council may effectively “veto” the HABC s plans. See PIs.
Ex. 115. Plaintiffs argue that the O'di nance “has al ways been
used to concentrate... African-Anmerican public housing residents
in [inpacted® areas of the City],”® that it is therefore part of
Def endants’ discrimnatory conduct, and that the Court should

accordingly invalidate the Ordinance in reliance upon precedents

such as United States v. Yonkers, 624 F. Supp. 1276 (S.D.N.Y.

1985) ("Yonkers"), and Gautreaux v. Chi. Hous. Auth, 296 F. Supp.

907 (N.D. Ill. 1969) (*“Gautreaux’).

(1). Affirmative Purposeful Discrimnation

87 See footnote 3, supra.

88 Tr., at 44009.
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In both Yonkers and Gautreaux, |ocal governnent defendants
had “veto power” over siting simlar to that possessed by the

Baltinore Gty Council. See Yonkers, 624 F. Supp. at 1294;

Gaut r eaux, 296 F. Supp. at 910. However, in both Yonkers and
Gaut reaux, this power was actively exercised, to affect

segregation. See Yonkers, 624 F.Supp. at 1370 (housing projects,

wWth “extrenme consistency [were] rejected, abandoned, or

ot herwi se opposed” in Wiite areas of the city); See also,

Gaut reaux, 296 F. Supp. at 912. Mreover, in both of those cases,
the local legislature's power was infused with an active system
of councilman "courtesy,” whereby the | egislature would exercise
its veto in accordance with the wishes of the |egislator in whose
district or ward the dwellings were cited. Yonkers, 624 F. Supp.
at 1369; Gautreaux, 296 F. Supp. at 910.

During the Open Period, there were no public housing
proposal s for the Council to act upon except for those governed
by the Partial Consent Decree in this case. The veto power was
never wielded by the Cty Council to block proposals of the Mayor

or the HABC. % Moreover, as Mayor Schnoke testified, |ocal

89 Mayor Schnoke testified, “I just don't recall the
council[,] other than... confirnfing] the housing
conmi ssioner,... having any other policy approval. [We did not

often have disputes with the city council about public housing.”
Tr., at 3485.
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counci l man “courtesy” never played a role in major housing
decisions. Tr., at 3486.

O course, it is theoretically possible that the existence
of the Ordinance could present a practical barrier to certain
proposal s that m ght have been put before the Cty Counsel.
Neverthel ess, Plaintiffs have not proven that there was any
particul ar proposal (or group or type of proposals) that was
bl ocked by virtue of the veto power. Moreover, the fact that the
popul ation of Baltinore City was predom nantly African-Anmerican
renders it unlikely, indeed, that elected officials, including
t he Mayor and menbers of the Gty Council, would have engaged in
race based discrimnation against the mgjority of the voters.
Therefore, Ordinance No. 1077 was sinply not part of an
actionabl e, consummat ed Constitutional violation.

In the absence of any ascertainable discrimnatory effect,

t he Ordi nance cannot be decl ared unconstitutional. Palnmer, 403

U S at 224.

(2). The Ordinance as a Vestige

The Court shall assune, as Plaintiffs urge,® that O dinance
1077 is “traceable” to the era of de jure segregation, i.e., that

the Ordi nance had been conceived and initially operated as a

90 Tr., at 4261.
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mechani sm of state-supported discrimnation. Even with this
assunption taken, the Court will not invalidate the O dinance.

The continued | egal effectiveness of the 1950 Ordi nance
posed absolutely no threat to Plaintiffs’ Constitutional
liberties during the Open Period and poses none thereafter. The
City Council’s possession of a veto on housing decisions is
unlikely to affect discrimnation, primarily because the
denographics of the CGty's body politic — and of the Council it
el ects — have changed so remarkably in the | ast few decades. !
See Local Defs.’ Ex. 172 (census data); see also Local Defs.
Exs. 592-94

Denogr aphi ¢ change has rendered the 1950 Ordi nance racially

beni gn, insofar as a Council elected by a mgjority-mnority
el ectorate is unlikely in the extrenme to invidiously discrimnate

agai nst the bulk of its constituency. Cf., United States v.

Carol ene Products Co., 304 U S. 144, 153 n.4 (1938) (citing the

relative political vulnerabilities of “discrete and insul ar
mnorities,” toward whom | egi sl ati ve processes may be
particul arly unresponsive).

Finally the Court notes that not even Plaintiffs’ counsel

coul d suggest a "better" way to structure the City’ s decisional

o1 The Court rightly considers denpgraphi c changes over
time in the course of construing Defendants’ renedi al obligations
under Brown Il and its progeny. See Freeman, 503 U. S. at 494- 96.
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authority regardi ng housing policy. Tr., at 4407-09. Most
certainly, there would no ascertainable "inprovenent" if the
denocratically elected legislative entity were stripped of its
aut hority and deci sional power were exclusively the prerogative
of the executive or given to a group selected by the Court.
Moreover, if this Court were to inpose a judicially nonitored
systemon the Cty to avoid racial discrimnation against

Afri can- Aneri cans, how could it inprove upon a process placing
decisional authority in a group elected by the citizens, the
maj ority of whom are African-Anerican? The Ordi nance, even if
viewed as a remant of the discrimnatory systemthat existed
nmore than a half century ago, is not, today, a vehicle for
discrimnation. The Cty has no Constitutional duty to rescind

or change Ordi nance 1077.

2. Duties Related to Past Discrinination

There is no doubt that, prior to 1954, African-Anmericans in
Baltinmore City were subjected unconstitutionally to second-cl ass
status by virtue of being separated fromtheir neighbors on the
basis of their race. This segregation was effected by, anong

ot her things,® a public housing system (adm ni stered by Local

92 By virtue of so called "JimCrow' |aws and | ocal
custons, African-Anmericans in Baltinore City (and the rest of
Maryl and as well) were subjected to racial segregation in regard
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Def endants, wth Federal Defendants’ support) that, de jure,
housed Bl acks and Wiites in different and separated devel opnents.
See e.g., [Witten Direct] Test. of Karl Taeuber, at 20-27
Def endants’ pre-Brown discrimnation was purposeful and of such
nature as to potentially adversely inpact numerous African-
Ameri cans over prolonged periods of tine.

Pur poseful discrimnation of a pervasive and chronic nature

may confer upon governnents an affirmative duty to renedy past

wongs. See Brown Il at 298. Since Plaintiffs have denonstrated

past affirmative and purposeful segregatory actions by Defendants
in the adm nistration of housing policy, the Court nust determ ne
the extent and nature of Defendants’ obligations on the basis of
the circunstances here presented. Equal Protection liability
will lieif Plaintiffs denonstrate that Defendants, regardl ess of
their Open Period intent, failed to fulfill such obligations
during the Open Peri od.

The Court holds that during the Open Period, with one
not abl e exception, Defendants generally acted fairly and in good
faith, undertaking justified and acceptabl e neasures to rectify
the inequities inherited fromthe past. There was, neverthel ess,

a significant exception.

to such places as schools, parks, restaurants, theaters etc.
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Federal Defendants failed to take adequate action to
di sestablish the vestiges of the discrimnation they had
participated in inposing. Specifically, in admnistering its
housi ng policies during the Open Period, HUD fail ed adequately to
consi der policy options whereby | owincone African-Anerican
famlies fromBaltinore Gty mght be afforded housing
opportunities beyond the City limts. |ndeed, Federal Defendants
did not inprove, and may have worsened, the racially
di scrimnatory situation by making no nore than token efforts to
take a regional, rather than nerely a city limted, approach to
the siting of housing for nenbers of the Plaintiff class.

As discussed nore fully below, the failure adequately to
take a regional approach to the desegregation of public housing
in the region that included Baltinore City violated the Fair
Housi ng Act and requires consideration of appropriate renedi al

action by the Court.

a. Hi stori cal Context

Shortly after the U S. Suprene Court’s decision in Brow 1,
and even before the Brown principle that separate was inherently
unequal definitively had been applied beyond public school s,
Local Defendants voluntarily began efforts to dismantle the de

jure segregation of Baltinore’'s public housing. Baltinmore City
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was one of the very first of the then de jure segregated cities
to step forward and take positive steps to integrate housing.
Measured by their owmn tine - and even with the "twenty-twenty"
hi ndsi ght of half-a-century - it is clear that the
cont enporaneous Baltinore City | eadership acted rapidly,
responsi bly and effectively. Public housing applicants, for the
first tinme, were given choices of dwellings without regard to
their race. Local Defs.’ Ex. 138, at first page. Perhaps nore
inportantly, Cty enployees were nade aware of their obligations
to informmnority applicants of their new choices and net their
obligation. 1d., at third page; Local Defs.’ Ex. 141, at first
page. Civil rights leaders and religious | eaders were invited to
facilitate the processes of desegregation. Local Defs.’ Ex. 143.
Mor eover, housi ng devel opnents were sited adjacent to majority-
Wi t e nei ghborhoods. Flag House was sited adjacent to Little
Italy in 1956, and (wth Federal Defendants’ encouragenent)
Hol | ander Ri dge was sited adjacent to the Rosedal e section of
Baltinore County in 1971. See Witten Direct Test. of WIlliam M
Rohe, at 20-21, 23-24, 50, 53.

The comrendabl e history of desegregative efforts in post-
Brown Baltinore is a “local condition” duly considered by the
Court in assessing Defendants’ remaining Brown Il obligations.

Brown Il, 349 U S. at 298. The fact that genuine and reasonabl e
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efforts have been nmade by Defendants warrants a neasure of
deference to those decisions by Defendants that reflect a good
faith bal ancing and i nplenmentation of legitimte, sonetines

conpeting policy inperatives.®

b. Policy Justifications

The Federal and Local housing policies at issue herein are,
of course, the products of legitimate and often difficult policy
decisions. Consistent with Fordice, the Court nust consider
“sound [housing] justification[s]” in assessing whether
Def endant s have unnet renedi al obligations under the

Consti tution. Fordice, 505 U. S. at 731.

(). Revitalization

As former Baltinore Gty Housing Conm ssioner Daniel Henson
testified, a key goal underlying the housing policies of the Open
Period was the revitalization of Baltinore’ s neglected
nei ghbor hoods. Local Defendants sought to revive these
(predom nantly African-American) nei ghborhoods — and address

racial disparities — by rehabilitating dwelling structures, by

93 By contrast, where defendant governnent entities have
not faithfully pronoted, but rather have obstructed,
desegregation, nore rigorous judicial intervention has been
deened appropriate. See, e.q., Geen, 391 U S at 438; Giffin,
377 U.S. at 234.
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drawi ng hi gher-incone residents back into the nei ghborhoods, and
by thus providing existing residents, particularly younger ones,
positive role nodels and a safer environnent. Tr., at 3162-63,

3188-91.

(1i). Maxi m zi ng Avail abl e Housi ng

Comm ssi oner Henson testified, and forner Baltinore Mayor
Kurt Schnoke confirmed, that a further consideration informng
t he deci sions of housing policymakers was the goal of housing as
many as possible of the individuals and famlies that needed
public housing. Henson stated, “[What we were | ooking for was
for decent, safe housing for people[;] we were sinply looking to
be able to put a roof over people’'s heads with the waiting |ist
being what it was in the early and md *90s.” |[d., at 3178. See

also id. at 3435 (Schnoke: “I saw it as our goal to try to

provi de decent affordable [housing] opportunities for people
regardl ess of where it was in the city...”).

Certainly, there has been tension between the goals of
equalizing racial distribution in Baltinmore and providing the
maxi mum nunber of housi ng opportunities for public housing
tenants. Specifically, as Local Defendants contend, %

predom nantly Wiite and weal thy areas of Baltinore (such as

94 Tr., at 4685- 86.
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Gui l ford, Honel and and Mount Washi ngton) are characterized by a
relatively |low supply of rental dwellings and relatively high
val ues of suitable properties. See, e.q., Eric Siegel, 30 Low

| ncone Rent Units Cost City $7 MIlion: Buying and Fi xi ng Up

Vacant Houses to Scatter Subsidized Tenants Anmong M ddl e-d ass

Nei ghbor hoods Proves Expensive, Balt. Sun, M. 20, 2004,

avai lable at 2004 W. 72799311. Siting public housing in such

nei ghbor hoods nmay be seen as furthering desegregation,® but, in
view of the costs involved, it may (especially given budgetary
restraints)® also nean that fewer needy people receive adequate
housing. O course, the Court does not hold, or even suggest,

that placing public housing in relatively well-off nei ghborhoods

95 The Court notes, however, that segregation is not
uni versally defined in ternms of denographics al one, but perhaps
also in terns of socio-economcs and culture. [d., at 3529

(testinony of Dr. Lenneal Henderson, professor at the University
of Baltinore). Defined in this way, desegregation may be
pronoted by housing policies that inprove the econom c conditions
of inner-city African-Anericans, as well as by policies that

| ocate African-Anericans in Wite nei ghborhoods.

96 In this vein, the Court nust note that to sone extent
Def endants’ policies were nmade am d constraints that were beyond
their control. Notably, both Federal and Local Defendants are

dependant on federal funding and nust therefore base their own
deci si ons upon appropriations decisions nade (W sely or

ot herwi se) by Congress and the President. See id., at 3154
(denmonstrati ng HABC s dependance on federal noney); Pls.’ Ex. 47
(demonstrating HUD s dependance on the | egislative budget
process). Such limtations have made nore difficult the choices
by whi ch Defendants bal anced the af orenenti oned housi ng goal s
agai nst the inperative to desegregate, and thus these limtations
are rightly considered by the Court.
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(e.q., as Defendants have done pursuant to the Partial Consent

Decree) is unwi se or inappropriate.

(tii.) Enabl i ng Tenant Choice

Def endants, by their housing policies, sought to recognize
the fundanental dignity in choice regardless of race. Myor
Schnoke testified:
[ What governnent officials should be doing
is providing opportunities for people to live
wherever they want to live... [What I'mtrying
to get away fromis the suggestion that it
ought to be the role of governnent to provide
sone sort of particular racial formula or
bal ance, or get sone specific goal or quota for
every nei ghborhood. | don't think that’s the
role of governnent.

Id., at 3433-34.

Certainly, a governnent defendant nmay not inmunize itself
from Constitutional scrutiny by including wwthin its policies a
techni cal or non-neani ngful el enment of “choice.” See, e.q.,
Green, 391 U.S. at 441. Yet, it does not follow that Defendants
are proscribed, within their policy calculus, fromvaluing the
conferral upon public housing tenants of real choices as to where
they mght live. The principles of the Brown decisions do not

requi re a Korennatsu-style® housing policy, whereby public

housi ng tenants are coerced into certain devel opnents so that the

o7 Korematsu v. United States, 323 U S. 214 (1944).
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supposed "greater good" mght be served. 1In this narrow respect,
there may well be sone distinction between the primary education
and housing Equal Protection cases: Wiile states have readily
required children to go to (certain) schools, the rights of
individuals to enjoy real property (and the free choi ces that
make such rights neaningful) lie at the heart of the Fourteenth
Amendnent’ s guarantees, “regarded by the framers of that
Amendnent as [] essential pre-condition[s] to the realization of

other basic civil rights and liberties . . . 7 Shelley v.

Kraener, 334 U.S. 1, 10 (1948). It may well be appropriate,
therefore, for governnment defendants to value tenants’ choices in
structuring public housing policies.

The Court holds that the Defendants had a legiti mte
justification for their efforts to enpower public housing tenants
to decide for thensel ves where they live, and in seeking to

revitalize nei ghborhoods and maxi m ze housi ng opportunities.

C. Denogr aphi ¢ _Change Over Ti ne

As di scussed above in regard to Defendants’ Brown ||
obligations, the Court nust consider the passage of tine and
denogr aphi ¢ changes i nasnmuch as these mght dull the lingering
ef fects of past segregation and render judicial intervention |ess

appropriate. See Freeman, 503 U. S. at 494-96. 1In fact, the
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fifty years that have passed since the Brown cases were deci ded
have seen remarkabl e changes in the nmakeup and attitudes of the
city governnment and Baltinore City as a whole. See Local Defs.
Ex. 602, at 3-4 (El eanor Roosevelt wites on Baltinore’ s progress
in addressing racial discrimnation as early as the m d-1950s).
Denogr aphi ¢ change is relevant herein for two reasons.
First, the denocratically el ected branches of the | ocal
governnment are directly accountable to Baltinore’s majority-
mnority (African-Anmerican) electorate. This renders judicial
scrutiny over the policies undertaken by Local Defendants |ess
appropriate than would be the case if non-mnority voters

dom nated the electorate. Cf., Carol ene Products Co., 304 U.S.

at 153 n. 4.

Second, as Baltinore City's public housing tenants (and
t hose awaiting public housing to becone avail able) are now
predom nantly African-Anerican, ® the effects of any “internal

segregation” (i.e., segregation within the public housing system

%8 See, e.qg., Local Defs.’ Ex. 588 (as of Decenber 31,
1991, approximately 92% of Baltinore Cty public housing tenants
were Black). The fact that Baltinore public housing comrunities
and Baltinore's | owinconme public-housing-eligible population
have becone disproportionately African-Anerican is clearly cause
for concern. This warrants political action at nmultiple |levels
of government to address racial disparities. But Plaintiffs do
not allege that Defendants unconstitutionally affected this
denogr aphi ¢ devel opnent, and so the Court does not consider it
further herein.
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as opposed to “external segregation” - public housing tenants’
excl usion from surroundi ng communi ti es) have been particularly
dull ed. There are no longer any all-Wiite or majority Wite
public housing projects. Mreover, in view of the al nost al
Bl ack public housing population, there is no conceivabl e net hod
of adm nistration that woul d enabl e neani ngful internal
desegregation of public housing in Baltinore Cty. The Court
not es, however, that were Federal Defendants to take a regional
approach it would be possible to make progress toward
desegregation within public housing in the region that would
benefit nmenbers of the Plaintiff class.

In short, tinme and denographi ¢ change have rendered | ess
harnful the vestiges of past state-supported discrimnation
wi thin public housing. Mreover, such change has nade it
essential futile to seek to effect neaningful internal
desegregation of public housing unless a regional approach -

i ncludi ng public housing outside of the city limts - is taken.

d. | npedi ng Deseqr egati on

The Court nust consider whether, and to what extent,
Def endant s have underm ned their own di sestablishnent policies or
ot herwi se i npeded desegregation. Brinkman, 443 U. S. at 538. As

the history of Defendants’ desegregative efforts suggests, the
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record of the instant case does not establish conduct by
Def endants that even potentially m ght have inpeded desegregation

— except with respect to:

1. The manner by which tenants were selected for the
vari ous housi ng devel opnents in Baltinore Cty,
and

2. Federal Defendants’ failure to consider regional

publ i ¢ housi ng policies.

(1). Tenant Assignnent Policies

HABC operated under two Plans for tenant assignnent:

1. Under Plan A, a "one strike" plan, an applicant
who cane to the top of the waiting |ist was
notified of the first avail able apartnment® and
given the choice to reside in that apartnent or go
to the bottomof the waiting |ist.

2. Under Plan B, a "three strikes and out" plan, an
applicant who cane to the top of the waiting |ist
was notified of the first avail abl e apart nent
and twice was given the option to reside in that
apartnment or await the next avail abl e apartnent.
If the applicant rejected an offered apartnent
three tines, the applicant was put at the bottom
of the waiting list. Tr. at 1258.

WIlliam Tanburrino, Director of HUD s Baltinore Ofice of
Publ i ¢ Housing (“Tanmburrino”), acknow edged that “[HABC s] nethod

of adm nistering a tenant selection and assignnent plan posed a

99 Presunmably, the applicant was notified of apartnents
of the size neeting his/ her accommbdation criteria.

100 Presunmably, the applicant was notified of apartnents
of the size neeting his/ her accommbdation criteria.
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potential problemin that it could tend to exacerbate existing
racially segregated conditions[.]” 1d., at 1259. Essentially,
the risks in the plan’s design lay in the plan’s choice
provision. Thus, Wites m ght choose “Wite projects,” Blacks
m ght choose “Bl ack projects,” and the internal segregation of
public housing thereby m ght be perpetuated. See id., at 1259.
Def endants sought to mtigate these risks, and to mnim ze
tenants' chances to use the process to make a race based

deci sion' by their “three strikes and you’'re out” provision,
whereby a tenant who refused three units would be placed at the
end of the line.

However, HABC did not admi nister the tenant selection system
effectively for at |east sonme significant part of the Open
Period. Inadequate records were kept as to prospective tenants
pl aces on the waiting |list and the nunber of “strikes” (i.e.,
refusals of suitable housing) they had. As a result, Defendants
could not nonitor, and thus could not counteract, such exercise

of tenants’ choices as m ght perpetuate segregation.% They

101 O course, the policy also reduced the ability of a
tenant to nmake choi ces based upon other, nore benign, criteria.
Thus, if a tenant preferred to be in a particular |ocation for
famly or church reasons, the tenant had to be "lucky" with one
of the three choice nmade avail abl e.

102 Tanburrino testifies, “[HABC] was not maintaining
updated information, and that... waiting list included a | ot of
records that had not been updated, and it was just making a big
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could not enforce the “three strikes” provision designed to
further desegregation.

Nevert hel ess, because by the 1990s the Baltinore public
housi ng popul ati on was predom nantly African-American, ! the
flaws in Defendants’ tenant assignnment policies did not have
substantial effects as a practical matter. Accordingly, during
the Open Period the proportion of African-Anmerican public housing
residents in Baltinore Gty was so high that there was no
possibility of acconplishing any neani ngf ul desegregation in the

context of the GCty's public housing projects.

(2). Reqi onal i zati on

As di scussed below in the context of Plaintiffs' claimunder
the Fair Housing Act, Federal Defendants' failure to consider
regi onal public housing policies during the OQpen Period had
potentially significant adverse effect on the elimnation of

vestiges of de jure segregation in public housing.

e. Consent Decree Renedi es

difference in the ability of their data systemto do any good
work.” Tr., at 862. See also, Federal Defs.’ Exs. 212-13, 218
(correspondence between HABC and HUD, discussing this

shortcom ng); ld. at 218 (sane).

108 See, supra note 7 and acconpanyi ng text.
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In the 1996 Partial Consent Decree, Defendants agreed to
undertake a nunber of steps to aneliorate the effects of past
segregation of public housing. Specifically, Defendants prom sed
to denolish the crime- and poverty-infested H gh Rises and to
provi de Repl acenent Housing for public housing tenants at sites
t hroughout Baltinore. Decree 8 1.4. Defendants have (al beit
wi th delay) nmade progress in performng on these prom ses, and
this Court has retained jurisdiction over Defendants with respect
to the Decree, so that it may ensure that Defendants fully live
up to these promses. See, e.qg., the Court’s Order of January
30, 2004. Moreover, the Partial Consent Decree (Wth its
amendnents) remains in effect and will continue to be inplenented
by the Court.

The Court considers the renedies that have been undertaken
by Defendants in the course of determ ning whether Defendants
have any unnet obligations under Brown Il and its progeny. See
Freeman, 503 U.S. at 494-96. The Court finds that Defendants
have made significant efforts to neet their remedi al obligations
in connection with their promses in, and performance on, the

1996 Consent Decr ee.

f. Ef f ecti veness of Defendants’ Policies
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The Court should not eval uate Defendants’ desegregative
efforts in terns of good intentions alone, but nust al so consider
the extent to which these efforts have been effective in
di sestabl i shing segregation. Brinkman, 443 U. S. at 538.

However, it is neither required nor proper for this Court to be a
Monday norning quarterback. Rather than merely pointing out
shortcom ngs in Defendants’ policies as they becone evident with
hi ndsi ght, this Court nust assess the propriety of Defendants’
actions in the context of the tines in which they were taken

O course, with the benefit of a half-century of post-Brown
experience, it is possible to argue that even nore m ght have
been done if (and, perhaps it is a mgjor "if") the public wll
woul d have permtted at the time. However, as is graphically
illustrated by the evidence in the instant case, even the nost
progressive of civil rights |eaders of the tinme sinply did not
have the sensitivities that are commonpl ace today. For exanple,

t he booklet entitled Toward Equality, published in 1960 by the

Si dney Hol | ander Foundation as a tribute to civil rights |eaders,

had on its cover a photograph of Bl ack and Wite children

together at canp engaged in a Native Anerican dance. In the
bookl et, the photo is captioned, “Integrated Redskins.” Local
Defs.” Ex. 602, at 47. |In today's world, such a reference to

Native Anmericans in a publication by a civil rights advocacy
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group woul d be unthinkable. But, in this regard, as in regard to
the policies of the Baltinore Gty |eadership in the i medi ate
post-Brown tine frane, it is only fair to judge the actors in the
context of their tine. So judged, the Baltinore City | eadership
of the post-Brown era deserves accol ades, not criticism

Also, in light of Defendants’ evidenced good faith, the
Court nust afford some neasure of deference to Defendants’

reasonabl e decisions. See, Belk v. Charlotte-Mckl enburg Bd. of

Educ., 269 F.3d 305, 318 (4th Cir. 2001).

Local Defendants’ early desegregative efforts were | auded by
contenporaries as both well-intentioned and effective. In 1955,
t he HABC received the Sidney Holl ander Foundation Award for
“voluntary and effective integration in public housing
occupancy.” Local Defs.’ Ex. 602, app. Il, at third (unnunbered)
page.

The Defendants' Section 8 voucher prograns have had sonme
positive desgregative effects. Dr. Shelley Lapkoff testified:
“I'n both theory and practice, the two Section 8 prograns provide
tenants with nore opportunities to live in Census tracts with
bel ow aver age percentages of African-Anericans than do public

housing.” Witten Direct Test. of Shelley Lapkoff, at iii

104 Dr. Lapkoff, fornerly a professor at the University of
California at Berkeley, is president of Lapkoff & Gobal et
Denogr aphi ¢ Research, Inc.
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Plaintiffs characterize Defendants’ cooperatively
adm ni stered “Section 8" rent voucher prograns as a “conpl ete
train weck” (Tr., at 4645). Certainly, Defendants do not deny
that the voucher prograns are flawed. See Tr., at 4690.

However, the Section 8 prograns admnistered in the Baltinore
area are not, as a matter of Constitutional |aw, unconscionably
deficient. Nevertheless, the potential of the Section 8 prograns
islimted by the relative unavailability, in the counties
surrounding Baltinore Cty, of housing toward which Section 8
vouchers may be applied. Regarding the siting of public housing,
the bul k of Defendants’ decisions were based upon sound policy
justifications, and in sone cases Defendants’ actions clearly
anel i orated external segregation (i.e., the separations between
predom nantly Bl ack public housing devel opnents and predom nantly
Wi t e nei ghbor hoods) . ' Moreover, pursuant to their prom ses in
the 1996 Partial Consent Decree, Defendants have placed public
housing dwellings in virtually every sector of Baltinore City.

However, the effectiveness of Federal Defendants’ siting polices

105 Two such cases are Flag House and Hol | ander Ridge.
Though the Court does not find that either site was w thout
significant problens, it can hardly be denied that — for better
or for worse — the decisions to site these developnents led to
i ncreased interactions between predom nantly Bl ack tenants and
their predom nantly White nei ghbors.
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is limted by HUD s | ess than adequate consi deration of public
housi ng opportunities beyond the City limts.

Wth respect to tenant assignnent, Defendants sought to
bal ance desegregatory goals with the policy goal of pronoting
i ndi vidual and fam |y choi ce concerning housing, and the dignity
t hat acconpani es such choice. 1In this regard it is appropriate
to note that there is a distinction between telling a person that
he or she may not live in place because of race and giving the
person a choice so long as the place in question is, in fact,
avai |l abl e to anyone without regard to race.

Mayor Schnoke testified regarding his view of the inportance
of providing choices in housing that were Iimted by econom cs,
not by race. See e.qg., Tr. 3457-58. Schnoke acknow edged t hat
choice in where one lives - whether it be in public or private
housing - often results in conmmunities where residents are
predom nantly one race but that "the fact that you're in a
predom nantly black community by itself doesn't nmean that you're
going to suffer all those harnms.” 1d. at 3456-57. Schnoke noted
that he personally could Iive wherever he wanted and chose to
live in a predom nantly African-Anmerican conmunity, pointing out
that "the fact that it's a predom nantly Bl ack nei ghborhood

doesn't by itself lead to [] negative issues.” 1d. at 3456.
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Def endants’ “three strikes” policy, designed to mtigate the
ri sks of perpetuating segregation, was frustrated by their own
shortcom ngs — chiefly, poor record-keeping. However, there was
little, if any, practical harmresulting fromsuch shortcom ngs
during the Open Period by virtue of denographic changes in the
tenant popul ation. Mreover, mnisterial shortcom ngs were
corrected by Defendants (at |east to sone extent) by the spring

of 2003 when the rel evant technol ogy was inproved. [d., at 1510.

g. Fairness to Plaintiffs

Plaintiffs contend that they were treated unfairly in that
Defendants’ failed adequately to disnmantle the vestiges of
discrimnation. Plaintiffs’ contend "that the Defendants’
actions by not putting a substantial or even a significant nunber
of units in non-mnority areas has in fact placed public housing
residents in... very bad nei ghborhoods... and subjected themto
extrenely adverse living conditions.” 1d., at 4650-51.

The Court disagrees with the contention that no significant
devel opnments were sited in non-mnority areas, or that
devel opments were sited wthout justification in predom nantly
mnority areas. Mire elenentally, the Court disagrees with

Plaintiffs’ suggestions that the adversities faced by victins of
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past state-sponsored discrimnation stemprimarily from
Def endants’ failures, since 1989, to integrate Baltinore City.
Wt hout doubt, Baltinore City has a poverty problem
Baltinore City also has severe drug and crinme problens that
demand serious attention fromour |ocal, state, and federal
officials. These problens require Cty | eadership to nmake
difficult decisions and to fornul ate creative policies. Until
t hese problens are solved and, sonmehow, a way is found to provide
adequate resources for the poor, life will not be “fair” to
Baltinore’s underprivil eged, whatever their race may be.
Plaintiffs have not shown, however, that they were

intentionally treated unfairly or wonged by Defendants during

the Open Period because of their race. Plaintiffs have not
proven that the conditions that Baltinore s poor African-
Anericans face arise principally from state-sponsored, nodern-era
racial discrimnation, rather than fromtheir poverty and
society's inadequate efforts to address this poverty.

The United States Constitution gives the Courts broad powers
to rectify intentional race based wongs. However, neither the
Equal Protection C ause, nor any other Constitutional provision,
enpowers the Courts to redistribute wealth; nor is there any
princi pl ed basis upon which the Court can define and apply a

concept of economc "fairness" to require greater use of public
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funds for the poor. See Rodriguez, 411 U.S. at 33 (“[i]t is not

the province of this Court to create substantive constitutional
rights in the nane of guaranteei ng equal protection of the
laws[]”); Lindsey, 405 U S. at 74 (“[The Court does] not
denigrate the inportance of decent, safe, and sanitary housing.

But the Constitution does not provide judicial renmedies for every

social and economc ill[.] Absent constitutional mandate, the
assurance of adequate housing... [is a] legislative, not a
judicial function...”).

h. Concl usi on

The Plaintiffs could establish an Equal Protection claimif
ci rcunst ances warranted holding that, even w thout proof of a
cont enpor aneous discrimnatory intent, Defendants failed to neet
their obligation to renove vestiges of prior de jure segregation
i n public housing.

The Court finds that, in view of the foregoing discussion,
Plaintiffs have not proven that Local Defendants violated their
Constitutional rights with respect to the vestiges of prior de
jure segregation.

In the instant case, as discussed below, the Court holds

t hat Federal Defendants have violated the Fair Housing Act by

failing adequately to consider a regional approach to the problem
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of segregation in public housing. The statutory violation, as
distinct froma Constitutional violation, need not be based upon
a finding that a discrimnatory purpose underl ay Federal

Def endants failure adequately to consider a regional approach to
desegregati on.

The Court's finding of a statutory violation nmeans that the

trial will proceed to the renedial phase. In that phase, the
Federal Defendant's intent will be at issue as a factor in the
Court's renedial determ nation. Thus, the Court will allow the

parties to present evidence on Federal Defendants' intent in the
remedi al phase. The Court will not now resolve the questions
relating to Federal Defendants' intent that would be pertinent to
the Constitutional claim Moreover, it is possible that the

Court may not reach the Constitutional claim?%®

Accordingly, in the renedial phase, the Court will hear non-
cunul ative evidence on the specific issue of intent as it relates
to HUD s failure to consider the effects of its progranms on the

raci al and soci o-econom ¢ conposition of the surroundi ng area.

106 For exanple if there would be no difference between the
remedy for a statutory and a Constitutional violation, it m ght
be appropriate to avoid the constitutional issues by analogy to
the principle of United States ex rel. Attorney General V.

Del ware & Hudson Co., 213 U. S. 366, 408 (1909) (A court should
avoid a statutory interpretation raising a Constitutional issue,
i f possible).
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B. Statutory C ains

1. Title VI (8 601)

Plaintiffs have withdrawn their Title VI clains except those
based on 8 601. Tr., at 4781. Section 601 prohibits race-based
discrimnation in federally funded prograns, such as public
housing in Baltinore City. 42 U S.C. 8§ 2000d (2003). As held in
Section Il, the Court concludes that Plaintiffs, for procedural
reasons, cannot proceed agai nst Federal Defendants under Section
601. Accordingly, the Section 6901 claimis discussed only with

regard to Local Defendants.

Under Fourth Circuit case precedent, a state actor’s conduct
violates Title VI only where this conduct constitutes purposeful
discrimnation in violation of the Equal Protection guarantees of

the U.S. Constitution. See Peters, 327 F.3d at 315 (citations

omtted). The Court has found Local Defendants’ conduct
inplicated herein not to violate the Constitution. Accordingly,

Def endants have not violated Title VI.

2. Title VIII (Fair Housing Act)

Plaintiffs have claimed that Defendants are |iable under the

Fair Housing Act on three bases:

125



1. The deni al of housing

2. Di scrimnation in housing conditions and services

3. The failure to pronote fair housing.

42 U.S.C. 88 36047, 3608'% (2003).

These three bases shall be discussed in turn.

a. Deni al of Housi ng

There can be a constructive illegal “denial” of housing —

i. e., a governnent entity may violate § 3604(a) of the Fair

Housi ng Act by denying a plaintiff a housing opportunity, for
exanple by withdrawing froma nulti-nunicipal housing authority.

See Snmith v. Town of Carkton, N.C., 682 F.2d 1055, 1065-66 (4th

Cr. 1982). 1In contrast, as held in Edwards v. Johnson County

Health Dep’'t, 885 F.2d 1215 (4th Cr. 1989), there was no denia

of housing when m grants were afforded substandard housi ng.

107 Section 3604(a) states: it shall be unlawful “[t]o
refuse to sell or rent... or otherw se nake unavail abl e or
deny... a dwelling to any person because of race[.]”

108 Sections 3608(d) and (e)(5) require Defendants to
“adm ni ster [housing] prograns... in a manner affirmatively to
further the policies of this subchapter,” anong these the policy
“to provide, wthin constitutional limts, for fair housing
t hroughout the United States.” 42 U . S.C. 8§ 3601 (2003).
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The Court finds that Plaintiffs have not established a valid
FHA claimfor denial of housing in the instant case. The claim
that they were discrimnated against in regard to public housing

is distinctly different, and is discussed hereafter.

b. Di scrim nation

To establish liability under the Fair Housing Act,
Plaintiffs need not prove that Defendants had a discrimnatory
intent; proof of discrimnatory inpact can suffice. Arlington
Heights 11, 558 F.2d at 1290; d arkton, 682 F.2d at 1065.
However, when Plaintiffs rely upon proof of discrimnatory
impact, liability can be inposed only if the Court finds it
appropriate to do so upon due consideration of the foll ow ng

factors, sonetines referred to as "the darkton factors: "

1. The strength of Plaintiffs show ng of
di scrimnatory or segregatory effect;

2. The evidence of discrimnatory intent, though
falling short of the Constitutional standard —
i.e., sonme kind of “nens rea,” though not
necessarily the discrimnatory “purpose” required
by Washington v. Davis and its progeny;

3. Def endants’ interest in undertaking the conduct
conpl ai ned of ; and

4. The burden that Defendants would bear if held
i abl e.
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Clarkton, 682 F.2d at 1065, Arlington Heights Il, 558 F.2d at

1290.

In the instant case, the Court does not find that any of the
Def endants acted with a racially discrimnatory purpose during
the Open Period. The Court will assune, however, that sone of
t he Def endants' actions!® could be found to have a racially
discrimnatory inpact. Even with such an assunption, the Court
finds it inappropriate to inpose FHA liability with regard to
al | eged di scrimnation upon due consideration of the C arkton

factors as di scussed herein.

(1). Application of darkton Factors

(a). Strength of Discrimnatory Effect

109 The Court notes, for exanple, that Defendants’ failures
to adm nister the “three strikes” provision of their tenant
assi gnnent system and Local Defendants’ subordi nation of
desegregation goals to other policy objectives could be viewed as
“failure[s] to pronote fair housing” under 8 3608 even though
such conduct woul d not be Constitutionally offensive. The Equal
Protection C ause essentially permtted Defendants to wei gh
desegregati on goal s agai nst other inportant policies. Fordice,
505 U.S. at 731. However, through Title VIII, Congress el evated
the priority to which Defendants nust afford desegregative
efforts. See, NAACP v. HUD, 817 F.2d 149, 155 (1st G r. 1987).
See also, R zzo, 564 F.2d at 149 (regarding the relatively high
burden Defendants nust neet to rebut a prinma facie case of FHA
ltability). darkton, though, Iimts the circunstances in which
the Court may inpose FHA liability.
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Plaintiffs contend that segregatory effects were produced by
the fencing of Holl ander Ridge, the siting of public housing
devel opnments, the 1950 City Council O dinance governing the
siting process, the adm nistration of the Section 8 voucher
progranms, and tenant assignnent practices. The Court finds there
to have been little, if any, segregative effect fromthese

actions.

As discussed in detail above, the Holl ander Ri dge fence was
i ntended, when built, to separate the site froma major highway
and fromthe surrounding Baltinmore County Rosedale (Wite)
comunity. See, e.qg., [Witten Direct] Test. of john a. powell
[sic] ¥ 135. Indeed, the fence was designed to be a form dabl e
enough boundary to render Hollander Ridge a relatively crine-free
“canmpus style environnent.” Local Defs.’” Ex. 165, at 51 (the
Secret Service recomrended that a wought iron fence range from
six to seven feet and contain an additional foot of sharp
material “to deter potential fence junpers”). In any event, and
ironically by virtue of Plaintiffs' efforts, the bottomline is
t hat public housing on the Holl ander Ridge site was denvoli shed,
avai l abl e funds were not able to be used for senior public
housi ng and the fence ended up surroundi ng vacant |and. Thus,
such segregative effect as could be said to result fromthe fence

was short |ived indeed.

129



It is fair to conclude that Defendants' decisions regarding
the siting of public housing have had segregative effects. There
is no doubt that public housing was sited in sections of
Baltimore City with predom nantly African-Anmerican popul ations,

i ke Johnston Square.!® See Tr. at 3404 (Mayor Schnoke's
testinmony that the Johnston Square nei ghborhood was predom nantly
African- Arerican). However, such siting decisions were not part
of a pattern or practice whereby housi ng devel opnents were
uniformy placed in Black areas. |ndeed, Defendants also sited
projects in, or adjacent to, \Wite nei ghborhoods.?!! See Witten
Direct Test. of WIlliam M Rohe, at 20-21, 23-24, 50, 53. Thus,
the segregatory effect of siting decisions such as that

concerni ng Johnston Square was significantly mtigated.

No appreci abl e segregatory effect stenms fromthe 1950
Ordi nance. The provision at issue, creating the City Council’s
“vet0” over housing plans, has not been evoked at any rel evant

time, much | ess been wielded in a discrimnatory manner. Tr., at

110 Mor eover, public housing was relatively non-existent in
the predom nantly White areas beyond the boundaries of Baltinore
Cty.

111 This is true w thout even considering the decisions
made by Defendants in connection with the Partial Consent Decree,
wher eby public housing was made avail abl e i n nei ghborhoods
t hroughout Baltinmore City.
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3485. Nor have Plaintiffs established that the dormant O di nance

“chilled” the desegregative efforts of the Mayor or the HABC.

The Section 8 voucher prograns have not been proven to have
any significant discrimnatory inpact. To the contrary, the
Section 8 prograns have served to place at | east sone African-
Americans in non-inpacted areas, particularly outside of
Baltinmore City. There is no doubt nuch to criticize regarding
t he scope and the managenent of the Section 8 prograns. E.qg..
id., at 4690. However, while the prograns could have done far
nmore to aid the cause of desegregation and could be part (albeit
not the entirety) of a regional program they have not been shown

to have a segregative inpact.

Finally, the Court finds that Defendants’ adm nistration of
t he tenant assignnent system though undoubtedly flawed, *? did
not — and could not — have significantly inpacted the “internal
segregation” of the public housing community. By the tine of the
Schnoke Adm nistration, the public housing popul ation was so
predom nantly African-Anmerican that there was no realistic chance
of providing | ess segregated living in the public housing

projects within Baltinore GCty. Local Defs.’ Ex. 588.

112 E.qg., Local Defendants’ inadequate record-keeping
precl uded Defendants from penalizing prospective public housing
tenants who m ght have sought to utilize tenant selection
procedures to segregate thensel ves.
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(b). Def endants’ “Mens Rea”

Plaintiffs have not proven that, during the Open Peri od,
Def endants had any intent or purpose to discrimnate against or
segregate Plaintiffs. That is, except possibly as to Federal
Def endants' i nadequate consi deration of public housing
opportunities outside Baltinore Cty, there was neither a purpose
as mght suffice to ground Constitutional liability under

Washington v. Davis and its progeny nor evidence of any other,

| esser, discrimnatory purpose or intent.

At nost, Defendants could be said to have known that the
obvi ous consequence of building the Holl ander Ri dge fence was to
separate the site from Rosedal e. Neverthel ess, there were
| egitimate nondi scrimnatory reasons for building the fence.
E.qg., security reasons as evidenced in the Secret Service's
“Qperation Safe Hone” report. See Tr., at 3224-25; Local Defs.

Ex. 165.

Def endants’ Open Period siting decisions were, of course,
made with a know edge of the racial nmake up of Baltinore City.

As testified by then Housi ng Comm ssi oner Henson:

Baltinmore is a city of either Bl ack

nei ghbor hoods or White nei ghborhoods... [I]t’s
a segregated housing market... So the

i kelihood that we were going to be able to
build... a community that would be 50/ 50
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White and Bl ack sinply because of the way that
we did anything that we would do, it just
wasn’t going to happen. So what | decided to

do was to accept things for what they are..

Tr., at 3166 (enphasis added). Nevertheless, Defendants’ siting
deci sions and policies served legitimate ends. Moreover, the
Court finds that Mayor Schnoke and his adm nistration sinply did
not have any intent to discrimnate agai nst public housing
residents by virtue of their race. Wile there is, inevitably,
anple roomto debate the housing policy decisions of the Myor
Schnoke's (or, presumably, any nmayor's) adm nistration, there is
no basis to find that the decisions were notivated by raci al

ani nmus.

Certainly, Local Defendants’ tenant assignnment system was
m smanaged. See Tr., at 862. However, the Court cannot concl ude
that, during the Open Period, there was any intent on the part of
Local Defendants deliberately to circunvent the systemin order

to pronote racial segregation.

The Court finds that the "failure" of the Baltinore City
Counci |l (which was, and remai ns predom nantly African-Anerican)
to repeal the 1950 Ordi nance was not based upon any

di scrimnatory intent.
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Finally, the Section 8 prograns, with all of their problens
and i nadequaci es, were quite reasonably considered by the
Def endants as vehicles to provide — rather than obstruct -

integration opportunities. !

(c). Def endants’ Legitinate Interests

I n adm ni stering each of the contested policies as they did,
Def endants had legitimate interests and justifications, relating

in part to remedying racial, social, and econom c probl ens.

At Hol | ander Ri dge, Defendants sought to render nore secure
a lowinconme comunity that, by virtue of its proximty to
interstate highways, had fallen prey to drug-deal ers,
prostitutes, and other transient crimnal entrepreneurs from New
York City, Philadel phia, and other locales. 1d., at 3216.
Pursuant to the U S. Secret Service's recomendation, Defendants
addressed the peculiar crine predi canent of Holl ander Ri dge by
designing a safe fenced community and by building the barrier at
i ssue, together with a guard house. |[d., at 3223-24; see also,

Local Defs.’ Ex. 165.

113 Mayor Schroke (ld., at 3458), Professor Henderson (Tr.,
at 3571) Dr. Lapkoff [Witten Direct] at iii) all testified to
the potential positive effects of Section 8 prograns.
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Def endants’ public housing siting decisions were made for
| egiti mate nondi scrimnatory reasons. The Defendants sought to
revitalize areas of Baltinore City that were in dire need by
repl aci ng decayi ng, often abandoned, and crine-infested
structures with decent housing devel opnents. Tr., at 3162-63,
3188-91. In addition, Defendants, while confronted with the
reality of Iimted resources, sought to nmaxim ze the provision of
opportunities for affordable decent housing to individuals and

famlies in need. Id., at 3178, 3435.

The 1950 Ordinance is a quintessentially denocratic neasure,
enacted and retained during the Open Period by el ected
representatives answerable to a preponderantly African-American

consti tuency.

(d). Bur den on Def endants

By the instant lawsuit, Plaintiffs seek injunctive relief,

relating inter alia to Defendants’ siting, tenant assignnment, and

voucher admnistration practices. E.g. id. at 4223-49. The
Plaintiffs, appropriately, have reserved for the renedial phase!*
the specification of the precise relief sought. Nevertheless, it

is apparent that if there were to be a renedy it would have to be

114 |f reached with regard to Plaintiffs' FHA cl ai ns.
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one that would substantially affect the discretion of Defendants
in determning the use of resources available for the provision

of housing to nenbers of the Plaintiff class.

In Arlington Heights 11, the court stated that:

The courts ought to be nore reluctant to grant
relief when the plaintiff seeks to conpel the
def endant to construct integrated housing or
take affirmative steps to ensure that
integrated housing is built than when the
plaintiff is attenpting to build integrated
housi ng on his own |land and nerely seeks to
enjoin the defendant frominterfering with

t hat construction.

Arlington Heights Il, 558 F.2d at 1293. In addition, darkton

holds that liability is nore appropriate where a plaintiff seeks
“only to restore the status quo . . .” 682 F.2d, at 1065.
Liability is | ess appropriate, by contrast, where a governnment
defendant is required to affirmatively perform“fromits own

treasury.” 1d. And, as stated by Justice Wiite in Mssouri V.

Jenki ns:

[Q ne of the nost inportant considerations
governing the exercise of equitable power is a
proper respect for the integrity and function
of local [and federal] governnment institutions.
Especially is this true where, as here, those
institutions are ready, wlling, and — [subject
to] the operation of [external constraints]

136



curtailing their powers — able to renedy the
deprivation of constitutional [and statutory]
rights thensel ves.

495 U. S. 33, 51 (1990).

The Court finds that there would be a substantial burden on
Def endants were the Court to provide a remedy that would affect
the discretion of the Defendants, and in particular Local
Def endants directly answerable to the overwhel m ng African-
Anerican voters of Baltinore City, in regard to the choices of

resource allocation for the public good.

(1i). Concl usi on

Taking into account the O arkton factors as discussed
herein, the Court concludes that even if Defendant's actions were
found to have a racially discrimnatory inpact, it would be
i nappropriate to inpose Fair Housing Act liability for
di scrimnation in housing conditions and services in the instant

case.

c. Failure to Pronote Fair Housing (8 3608)

The intent of Congress in enacting the Federal Fair Housing

Act, as articulated by its legislative sponsors at the tine it
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was passed and as subsequently identified by the Suprenme Court,
was to replace the ghettos "by truly integrated and bal anced

living patterns.” Trafficante v. Metropolitan Life Ins. Co., 409

U S. 205, 211 (1972)(citing 114 Cong. Rec. 3422 (Sen. Mondal e))
and "to renove the walls of discrimnation which enclose mnority
groups.” 114 Cong. Rec. at 9563 (Rep. Celler).

To acconplish this objective, Section 3608(e)(5) of the FHA
requi res Federal Defendants to "adm nister [housing] prograns...
in a manner affirmatively to further the policies of this

subchapter,” anong these the Act's broad policy "to provide,
within constitutional limts, for fair housing throughout the
United States.” 42 U.S.C. 8§ 3601 (2003). “Fair housing,” within

t he meaning of 8 3601, means the provision of housing free from

di scrim nation. %

It has been judicially recognized that Section 3608
prescribes an affirmative duty. As stated by then Judge, |ater
Justice Breyer: "Title VIII inposes upon HUD an obligation to do

sonething nore than sinply refrain fromdiscrimnating (and from

purposely aiding discrimnation by others.") NAAZCP., 817

F.2d at 155 (Breyer, J.)(enphasis added). This affirmative

115 "That is all it could possibly mean." 114 Cong. Rec.
4975 (Mar. 4, 1968) (statenent of Sen. Mndal e, principal sponsor
of the legislation).
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statutory obligation to provide housing free fromdiscrimnation
accords with the vision of the law s supporters, who consi dered
endi ng discrimnation as a neans toward truly opening the
nation's housing stock to persons of every race and creed. [d.
(citing 114 Cong. Rec. 2274, statenment of Sen. Mondal e) Thus
"[a]ction nust be taken [by HUD] to fulfill, as much as possi bl e,
t he goal of open, integrated residential housing patterns and to
prevent the increase of segregation[.]" Qero, 484 F.2d at 1134.

Accord Shannon v. HUD, 436 F.2d 809 (3rd Cr. 1970); Aschuler v.

Dep't of Housing and Urban Dev., 686 F.2d 472, 482 (7th Gr

1982); Resident Advisory Board v. Ri zzo, 429 F. Supp. 222 (E.D. Pa.

1977), 425 F. Supp. 987 (E.D.Pa. 1976), aff'd on other grounds,

564 F.2d 126 (3rd Gir. 1977), cert. denied, 435 U.S. 908 (1978);

Bl ackshear Residents Org. v. Housing Authority of Austin, 347

F. Supp. 1138 (WD. Tex. 1971); Sadler v. 218 Housing Corp., 417

F. Supp. 348 (N.D. Ga. 1976).

Section 3608 of the FHA is enforceable through the
Adm ni strative Procedure Act ("APA"). Under 8§ 706(2)(A) of the
APA, the reviewi ng court "shall...hold unlawful and set aside
agency action...found to be...arbitrary, capricious, an abuse of

di scretion, or otherwi se not in accordance with law ..."

It is well established that a court may not substitute its

own policy choices for that of the agency when review ng an
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agency's actions under the "arbitrary and capricious" standard.

See Fort MII Tel ephone Co. v. F.C.C., 719 F.2d 89, 91 (4th Cr

1983) (citing SEC v. Chenery Corp., 332 U S. 194, 196 (1947)).

Rat her, a court "must give deference ... to the agency's decision
if supported by a rational basis in the record.” Id. (citing

Anerican Meat Inst. v. Dept. of Agriculture, 646 F.2d 125, 126

(4th Cr. 1981). Nonetheless, the agency is required to
"articulate a satisfactory explanation for its action.” Motor

Vehicle Mrs. Ass'n of US., Inc. v. State Farm Mut. Auto. Ins.

Co., 463 U.S. 29, 43 (D.C. Cr. 1983)(citing Burlington Truck

Lines v. United States, 371 U S. 156, 168 (1962)). Thus a
court's deference to the agency's decision maki ng process "does
not require it to countenance the agency's failure to consider an

i nportant aspect of the problem][...]. ld.

Wil e HUD has broad di scretionary powers to admnister its
grants as it sees fit, it is not immune fromreview for abuse of
di scretion in exercising those powers. Wen a court anal yzes
HUD s public housing siting decisions and the manner in which it
has used its resources in Baltinore under the standard
articulated in 8 706(2)(A) of the APA, HUD is required to offer a
satisfactory explanation for its actions. The court's
exam nation of the agency's explanation nmust focus on whet her

HUD s actions have "furthered the statutory goals." NAACRP
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817 F.2d at 158, see al so, Bankruptcy Estate of United Shi pping

Co., Inc. v. General MIIs, Inc., 34 F.3d 1383, 1390 (8th G

1994) .

The standard for review ng HUD s desegregation policies can
be drawn directly fromthe statutory requirenent that HUD
"adm nister” its prograns "in a manner affirmatively to further
the policies" of "fair housing." 1d. at 158 (citing 42 U S.C. 88
3608(e)(6), 3601. As stated by then Judge Breyer in the First

Crcuit opinionin NAACP., "[t]his standard, |ike many, may

be difficult to apply to borderline instances, yet a court should
be able to ascertain a clear failure to live up to the
instruction over tine." 1d. The case calls for a
"straightforward eval uati on of whether agency activity over tine
has furthered the statutory goal, and, if not, for an explanation
of why not and a determ nation of whether a given explanation, in
light of the statute, is satisfactory.” Id. To neet the
statutory goal of providing for fair housing throughout the
United States, HUD is under the affirmative duty to refrain from
any discrimnatory action. Such discrimnatory action woul d
include in its scope the "failure to consider [the] effect [of a
HUD grant] on the racial and soci o-econom ¢ conposition of the

surrounding area.” NA A CP, 817 F.2d at 156.

141



The instant case involves HUD s policies, admnistration,
deci sions and actions affecting the Plaintiff class consisting

of :

African- Arericans who resided in Baltinore
Cty famly public housing units . . .

bet ween January 31, 1995 and [June 25, 1996],
who presently reside in Baltinore Gty famly

public housing units or who will in the

future reside in Baltinore City famly public
housing units prior to [such tine that
certain of the Defendants’ desegregation
obligations are fulfilled or expire].

The Plaintiff class was, and will in the future be, affected
by nmore than just HUD s policies and actions with regard to the
area within the city limts. Indeed, it is readily apparent that
HUD s responsibility to pronpote fair housing extends beyond the

city borders.

The Court finds it appropriate to define the term"Baltinore
Regi on" for purposes of the instant discussion to include, in
addition to Baltinore City, Anne Arundel, Baltinore, Carroll,
Harford and Howard Counties. The Baltinore region is essentially

the same (except for the om ssion of Queen Anne's County)!® as

116 Queen Anne's County is across the Bay Bridge and is
neither simlar to, nor realistically connected to Baltinore City
in the context of racial relations. Nevertheless, the relatively
smal | popul ati on of Queen Anne's County renders it appropriate to
utilize, for discussion purposes, statistical data for the
Baltinmore Metropolitan Statistical Area that includes Queen
Anne's County.
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the Baltinore Metropolitan Statistical Area for which the parties
presented statistical evidence. E.g., Witten Direct Test. of

Shel | ey Lapkoff, at 43.

The Court finds that HUD nust take an approach to its
obligation to pronote fair housing that adequately considers the
entire Baltinore Region. The need for such consideration
requires, at a mninum that HUD "assess negatively those aspects
of a proposed course of action that would further limt the
supply of genuinely open housing and to assess positively those
aspects of a proposed course of action that would increase the
supply.” 1d. Utimtely, the Court nmust draw a | egal concl usion
based on its exam nation as to whether HUD s activities were "an
abuse of discretion or otherwi se not in accordance with | aw',
whi ch, the Court reiterates, requires HUD to "adm nister the
prograns and activities relating to housing and urban devel opnent
in a manner affirmatively to further the policies of [the FHA |"

5 U.S.C § 706(2)(A): 42 U.S.C. § 3608(e)(5).

1. The Reqgional Effects of Federal Defendant's
Activities

The FHA was enacted wth the intent to further the dual
goal s of preventing the increase of segregation in housing and

attaining open, integrated residential housing patterns. Qero,
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484 F.2d at 1134. As discussed herein, the evidence establishes
that HUD excessively has focused its desegregation efforts within
Baltinmore City rather than the Baltinore Region as a whole. The
guestion thus beconmes whether HUD s | ong-term practice of
focusing its efforts on Baltinore City has furthered fair housing
on a regional basis by noving away from segregati on and towards
open, integrated residential housing for all. A brief review of
the history and statistical data presented at trial is relevant

to this inquiry.

Through 1954, Baltinore Cty was a nagjority Wiite, de jure
racially segregated city. Racial segregation perneated virtually
every aspect of city life - schools, housing, restaurants,
stores, recreation, et cetera. Wile there were persons actively
seeki ng desegregation anong the | eadership of the mgjority and
mnority communities, it took the Suprene Court decision in Brown
I to provide the catalyst for change. However, once the Suprene
Court spoke with regard to schools, Baltinore City | eadership
literally | eaped forward to start the process (not yet conpleted)

of aneliorating the effects of past segregation.

Baltinmore City was not reluctant and did not have to be
forced to recognize that the principle of Brown I was not limted
to public education. |In particular, HABC i nmedi atel y began the

process of desegregating public housing. Wile, with the benefit
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of a half-century of hindsight and changes in public attitudes,
one can say that we (of today) m ght have done things
differently, HABC was, in its tine, a recognized | eader in

desegregation efforts. !’

O course, over the course of the past half-century, Loca
Def endants and Federal Defendants as well, have taken sone steps
to aneliorate the vestiges of de jure segregation as required by
Brown Il and its progeny. |In regard to public housing, to the
extent that there have been desegregative steps, in the context
of the nunmbers involved, these efforts have consi sted
overwhel m ngly in placing African-Anmerican | owincone housing
residents in public housing units located in Baltinore City.
Geographi c considerations, economc |imtations, population
shifts, etc., have reduced, as a practical natter, Federal
Def endants' capacity to aneliorate the effects of past
segregation and fulfill its statutory obligation under §
3608(e)(5). It is sinply inadequate to try to solve the problem
by redistributing the population of Baltinore City within the
city limts. Nevertheless, except for the limted relief

provi ded by the use of Section 8 vouchers outside of the

17 HABC was chosen to receive the 1955 Sidney Hol | ander
Foundation Award from his eponynous Baltinore civil rights
or gani zati on.
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Baltimore City for those few who were able to | ocate affordable
private housing in the counties, such desegregation and
integration as has resulted from Federal Defendants' policies has

taken pl ace exclusively within the Baltinore City limts.

The Section 8 program provi des vouchers/certificates to
tenants who find their own housing in the private market. The
Court notes that any increase in federally-assisted housing
opportunities during the 1990s cane as a result of the Section 8
voucher/certificate program In 1989, 2,414 vouchers/
certificates were allocated to Baltinore Gty. By 1999, that
nunber reached 9,715. See Witten Direct Test. of Shelley
Lapkoff, at 27. Funding for public housing units remained as a
key programfor HUD, with sonme 2,367 units sited during the 1990s
and sone 2,600 units denolished during the sane period. See

Witten Direct Test. of Shelley Lapkoff at 29.

Al t hough Section 8 voucher-hol ders have the opportunity to
pur sue housi ng wherever they chose, in 2002 about 56% of the
MBA's Section 8 voucher-holders resided in Baltinmore City. Pls.
Ex. 436, at eleventh page (able Ill). The majority use within
the city limts may be expl ained by noting that HUD considers the
Baltinore netropolitan area to have a tight housing market that
makes it very difficult, even for famlies with vouchers, to

secure housing. Ex. 476, Harold Young, HUD Baltinore Field
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O fice, The Electronic D spatch, August 2002 (PL 058428-058440 at

PL 58428) (describing tight market). Indeed, HUD itself

recogni zed that one of the "lessons |earned" fromits HOPE VI
programis that housing vouchers are "not viable replacenent
housi ng options™ in tight housing markets |ike Baltinore's. EX.

59, Hope VI: Best Practices and Lessons Learned 1992-2002,

Submitted to the Committee on Appropriations, U S. House of
Representatives, and Cormittee on Appropriations U S. Senate in
House Report 107-272, Title Il (June 14, 2002) (HUD 30170-256 at
HUD 30202-03). In sum it appears that the relative expense and
| ack of affordability of housing outside of Baltinore Gty may
present a significant barrier to Section 8 voucher-hol ders who
m ght wi sh to pursue private housing in the Baltinore Regi on but

outside the city.

Just as rearranging the siting of public housing units
within Baltinore City is insufficient to advance the cause of
desegregation, Section 8 vouchers are inadequate to achieve this
end. Gven Baltinore Cty's denographic conposition, it is not
surprising that the magjority - nore than 67 percent - of the
City's Section 8 voucher holders live in census tracts that are

70 to 100 percent Black. Ex. 474 Cdark Rep. at Table 10.

Baltinmore Gty contains only approximately 30% of the

Bal ti nore Region's households. See Pls.’” Ex. 436, at tenth page
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(Table I'l). 1In 1940, 19 percent of the population of Baltinore
City was African-Anerican. See Witten Direct Test. of Shelley
Lapkof, at i. During the fifty-year period ending in 2000,
Baltinmore City lost one-third of its population, while
experiencing a significant increase in the African-Anmerican

popul ation. 1d. at 15. By 2000, the population of Baltinore
City was 64 percent African-Anerican, while the popul ation of the
rest of the Baltinore Region was 15 percent Black. 1d. at 5.
Such was the racial conposition that Federal Defendants faced
during the Open Period when purporting to fulfill their statutory
duty under 8§ 3608 to consider the effect of a HUD grant on the
raci al and soci o-econom ¢ conposition of the surroundi ng area.

N.A. A CP., 817 F.2d at 156.

As the First Crcuit pointed out in simlar circunstances,
if HUD had, in fact, fulfilled this duty, HUD s actions would
have tended to increase, or at |east not significantly decrease,
the supply of open housing. 1d. The Court thus turns to rel evant
features of the Title VIII housing supply during the Open

Peri od. 18

118 The Court notes that the tine frame of the avail able
statistics does not align perfectly with Federal Defendants' Open
Peri od, which does not cover the entire decade of the 1990s but
only enconpasses January 31, 1989 to January 31, 1995.
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During the 1990s, 89% of public housing units devel oped with
HUD s support in the Baltinore Region were in Baltinore City. In
sharp contrast, none at all was sited in contiguous Baltinore
County. Pls.’” Ex. 436, at eleventh page (Table Ill1). During the
sanme period, seven of Baltinore City's |largest public housing
devel opnents and two smal |l er devel opments were denolished.® See
Witten Direct Test. of Shelley Lapkof, at 26. The 4,869 units
that were denolished were, by-and-Ilarge, replaced by | ower
density housing in virtually the sane sites, although Fairfield
and Hol | ander Ri dge saw no repl acenent housing on their fornmer
sites. 1d. at 27. Several smaller public housing devel opnents
al so were constructed during the 1990s.'?° 1d. The |argest of
these (sonme 39 units) was located in a Census tract with bel ow
average African-American percentages, while the other two (sone
43 units conbined) were sited in Census tracts with above-average

per cent ages of African-Americans. |d.

119 The denplished sites were Lexington Terrace (677
units), Fairfield (300 units), Flag House (487 units), Lafayette
Courts (816 units), The Broadway (429 units), Holl ander Ri dge
(1,000 units, Mirphy Honmes (758 units), Spencer Gardens (20
units) and Julian Gardens (23 units). A total of 4,869 units
wer e denol i shed, of which 4,061 were fam |y public housing units.
See Witten Direct Test. of Shelley Lapkof at 26-27

1200 They were: Montpelier (13 units), Arbor Qaks (39 units)
and Hllside Park (30 units). 1d. at27
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Al told, some 86 percent of all hardscape public housing
units sited in Baltinore Gty during the 1990s were cited in
Census tracts with African-Anmerican percentages above the
citywi de average in 1990. |d. at 29. Wthin the public housing
units thensel ves, in 2002, 98 percent of Baltinore's famly
tenants in public housing devel opnments were African-Anmerican, and
each public housing devel opnent was at |east 91 percent African-
American. |d. at iv. Moreover, 56% of the Baltinore Region's
Section 8 voucher-holders resided in Baltinmore City. Pls.’ Ex.

436, at eleventh page (Table I11).

The statistical evidence denonstrates that during the Open
Period, the ngjority of those who benefitted fromany of HUD s
federal |l y-assi sted housing activity ended up living in Baltinore
Cty; that the vast mgjority of the public housing units in the
Bal ti nore Regi on were occupi ed by African-Anericans; that these
public housing units remai ned concentrated within Baltinore City
(where a majority of residents are African-Anmerican); and that 85
percent of these units were cited in Census tracts within
Baltinore Gty with above average percentages of African-Anmerican
residents. 1d. at 29. 1In contrast, a relatively neager
percent age of public housing was sited outside of Baltinore City,

where a mnority of the residential population is African-
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American, and only 44 percent of those holding Section 8 vouchers

in the Baltinmore Region resided outside of Baltinore City.

The statistical evidence denonstrates that HUD s vari ous
housi ng progranms, as inplenented, failed to achieve significant
desegregation in Baltinore Cty. This is true during the Qpen
Period as it had been in the precedi ng decades.? HUD s pattern
of grant activity in the Baltinore Region indicates "a failure,
over time, to take seriously its mnimal Title VIII obligation to
consider alternative courses of action in light of their inpact

on open housing." _N.A A CP., 817 F.2d at 157.

The Court finds an approach of regionalization to be
integral to desegregation in the Baltinore Region and that
regionalization was an inportant alternative course of action
avai l abl e to Federal Defendants. By the term "regionalization"

the Court refers to policies whereby the effects of past

121 In the 1950s, 78 percent of public housing units in
Baltinore City were sited in Census tracts with African-Anerican
percent ages above the cityw de average in 1950. See Witten
Direct Test. of Shelley Lapkoff at 20. In the 1960s, 90 percent
of all public housing units cited in Baltinore City were cited in
Census tracts with African-Anmerican percentages above the
cityw de average in 1960. 1d. at 22. |In the 1970s, 65 percent
of all public housing units cited in Baltinore City were cited in
Census tracts with African-Anmerican percentages above the
cityw de average in 1970. 1d. at 24. 1In the 1980s, 76 percent
of all public housing units cited in Baltinore City were cited in
Census tracts with African-Anmerican percentages above the
cityw de average in 1980. 1d. at 26
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segregation in Baltinmore City public housing nay be aneliorated
by the provision of public housing opportunities beyond the
boundaries of Baltinore City. Testinony by HUD officials at
trial indicates that Baltinore City itself recognized the

i mportance of regionalization. But, of course, it was HUD and not
Local Defendants, that could have neaningfully acted upon a

regi onal approach.

As Professor john a. powel |2 [sic], wote: "[N o single
jurisdiction can solve the housing problens, and no single
organi zation can halt the forces of segregation and concentration
of poverty... Instead we nust work together on a regional |evel."

john a. powell [sic], OQpportunity-Based Housing, 12 J. Affordable

Housing & Conmunity Devel op. L. 188, 191 (2003). It was

mani festly within the jurisdictional authority of HUD to site
public housing - the residents of which in the Baltinore MSA are
overwhel m ngly African-Anmerican - outside the boundaries of
Baltinmore City - where African-Anmericans conpose a smaller
proportion of the residential population than in Baltinore City.
Through regionalization, HUD had the practical power and | everage

to acconplish desegregation through a course of action that Local

122 john a. powell (a nan who chooses to spell his nane
W thout capital letters) is a professor at Chio State University
and the Executive Director of the Kirwan Institute for the Study
of Race and Ethnicity.
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Def endants could not inplenment on their own, given their own

jurisdictional limtations. See NAACP v. HUD, 817 F.2d 149, 151

(1st Cir. 1987)(citing to NAACP v. Harris, 567 F.Supp. 637, 644

(D. Mass. 1983) (noting HUD s failure to use its "i mense
| everage” to provide desegregated housing, in violation of Title

VDY

According to Joe O Connor, Director HUD s Community Pl anning
and Devel opnent Division, in or around 2002 HUD was approached by
the jurisdictions in the Baltinore region to see whether or not
HUD coul d be of any assistance in helping themrethink the
anal ysis of inpedinents to fair housing and to | ook at which of
t hose inpedi nents m ght best be addressed on a regional basis.

Tr. at 2468. This indicates that, in terns of a renedial action
| ooking to the future, the counties in the Baltinore Regi on may

be constructive participants in a regional approach.

The evi dence establishes that before, throughout and after
the Open Period, HUD has not affected such regi on-w de
i nvol venent. Rather, the statistics discussed above establish
that HUD (except, to an extent, in regard to Section 8 vouchers)
focused its desegregative public housing efforts within the
Bal ti nore Regi on al nost excl usively on building (and sonetines

denol i shing) brick-and-nortar housing within Baltinore Cty. See
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Tr., at 390 (testinony of Dr. Rolf Pendall:?'® "HUD has approved
projects predom nantly inside the City"). HUD failed to consider
regional l y-oriented desegregation and integration policies,
despite the fact that Baltinore City is virtually surrounded by
Balti more County and there is public transportation between the
two. ' |In effectively wearing blinders that limted their vision
beyond Baltinmore City, Federal Defendants, at best, abused their
di scretion and failed to neet their obligations under the Fair

Housing Act to pronote fair housing affirmatively.

It is high tinme that HUD live up to its statutory mandate to
consider the effect of its policies on the racial and soci o-
econom ¢ conposition of the surrounding area and thus consi der
regi onal approaches to pronoting fair housing opportunities for
African- Anerican public housing residents in the Baltinore
Region. This Court finds it no | onger appropriate for HUD, as an
institution with national jurisdiction, essentially tolimt its
consi deration of desgregative prograns for the Baltinore Region
to methods of rearranging Baltinore's public housing residents

within the Baltinore City limts.

123 Dr. Pendall is a professor of |and use and housing
policy at Cornell University.

124 The Court takes judicial notice of this fact.
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2. HUD s Expl anation for Not Pursuing Regionalization

In accordance with the requirenents of the APA, the Court
has reviewed the record to ascertain HUD s deci si onnmaki ng process
with regard to regionalization. Federal Defendants presented
virtually no evidence to substantiate whether or not they
consi dered regionalization options in deciding which Title VIII
prograns to pursue in the Baltinore Region. Likew se, there is a
dearth of evidence on the record of what process, if any, Federal
Def endants enployed in ultinately rejecting the pursuit of
regionalization. Wtnesses for Federal Defendants discussed the
regi onal inpact of their housing prograns on only a few occasions
during trial.' None of the regionalization efforts discussed

t ook place during the Open Peri od.

125 E.g., Rheba @A enn MIlberry Gnaltney, Director of the
Fair Housing Equal Opportunity Division in the Baltinore D vision
of HUD, testified that in 1983, Congressman Parren J. M tchel
hel d a Congressional hearing on what was specifically taking
place in Baltinore Gty at which the field office manager
testified with regard to the greater Baltinore netropolitan area.
See Tr. 2202 et. seq.; Joe O Connor, Director of HUD s Community
Pl anni ng and Devel opnent Division discussed on a few occasi ons
during the course of his testinony the fact that in or around
2002 HUD hired a consultant in response to a request from
Baltinore Gty and the other Baltinore regional jurisdictions to
assist themin their analysis of inpedinents, which the
jurisdictions (not apparently HUD) thought m ght best be
addressed on a regional basis. See e.q., Tr. at 2468 et. seq.;
2508; 2517.
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Thus, HUD has failed to offer any substantial explanation of
why it failed to consider regionalization alternatives. HUD w |
have a chance, however, to augnent the record in this regard in
t he renedi al phase of the trial. Such explanations (or their

absence) may wel|l affect the remedies to be provided.

The Court finds that HUD s explanation for its failure to
consi der pursuing regionalization options, such as it was, does
not satisfy its statutory obligation under Title VIII to consider
alternative courses of action in light of their inpact on open

housing. NNA A CP., 817 F.2d at 157.

HUD had nore policy options and | everage to provide
Plaintiffs suburban housing opportunities than Local Defendants
had, ' and the record does not reflect that HUD pursued these

options. Accordingly, the Court finds that, during the Open

126 The Court disagrees with Plaintiffs’ suggestions (see,
e.qg., Tr., at 4236-38) that Local Defendants (should have
directed their efforts beyond Baltinore City. The Court finds
Local Defendants' reasons for focusing their efforts primrily
within the Gty, as opposed to considering options throughout the
Bal ti nore MSA, understandabl e and reasonable. On bal ance, these
policies were based upon choices nmade (in recent years by
officials answerable to an African-Anerican majority within the
City) to use |limted resources for the maxi num benefit for all of
the citizens of Baltinmore City. The Cty governnment had no
realistic options whereby it m ght have devoted its public
revenues on projects outside of its jurisdiction by virtue of
financial and political realities. It is perfectly obvious that,
as a practical matter, Local Defendants did not have the ability
to affect regionalization that Federal Defendants had.
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Period, Federal Defendants failed to fulfill the duties inposed
by 8 3608(e)(5), as enforced through the APA, to seriously and

t horoughly consider the regional effects of its desegregation
policies and integration efforts. Thus, Federal Defendants
violated their statutory obligations under 8§ 3608(e)(5) of the
FHA. Moreover, HUD has fail ed adequately to consider

regi onal i zati on over the past half-century and, absent judici al
conpul si on, appears nost unlikely to do so in the foreseeable
future. For exanmple, in 2002 the Maryland Center for Conmunity
Devel opnent prepared a report entitled "Baltinore Regional Fair
Housi ng Action Plan, 2002" on behalf of the City of Baltinore,
the Gty of Annapolis, Anne Arundel County, Baltinore County,
Harford County and Howard County. Tr. at 2471. The report

i ncl uded a proposed Menorandum of Understanding ("MOU') anong the
jurisdictions that participated in the process, which listed a
nunber of activities that would be pursued by the group. 1d. The
witness testified that he had heard secondhand that the Cty of
Balti more either had signed the MOU or was prepared to sign it.
Id. at 2472. The witness was then asked whet her "anybody at HUD
[ brought] to bear any pressure to try to nove sonme of the other
jurisdictions kind of off the mark and get them noving with

respect to this particular docunent?" to which the wtness
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responded: "I have not done that. | don't know whet her anyone

else in our office has done that." 1d. at 2508.

3. Enf or cement t hr ough t he APA?’

The APA requires the Court to "hold unl awmful and set aside
agency action ... found to be arbitrary, capricious, an abuse of
di scretion, or otherw se not in accordance with the law." 5
U S.C 8706(2)(A). The Court recognizes that, as a literal
matter, it is unable to "set aside" specific agency action when
in fact HUD has not taken any particular action to further
regionalization. Nonetheless, the Court finds that it is here
called on to set aside HUD s practice of ignoring regionalization
actions because it constitutes an "abuse" of HUD s "discretion"
(as conferred by 42 U S.C. § 3608(e)(5)) to adm nister its
housi ng prograns affirmatively to further the goals of the FHA

N.A. A CP., 817 F.2d at 160. Moreover, the APA' s definition of

"agency action" includes an agency's "failure to act.” 5 U.S.C

§ 551(13).

121 As discussed in Section Il, the Carkton factors are
used by courts to analyze whet her a defendant has fulfilled
substantive provisions of the FHA such as § 3604. In contrast,
the APA regul ates the adm nistration and operation of federal
agenci es and thus applies to 8§ 3608, which requires HUD to
affirmatively forward the statute's policy of fair housing.
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In sum the APA, by its terns, has as its purpose judicial
revi ew of agency action and inaction that falls outside the
agency's statutory powers. |d. at 8 706(2). Thus, the Court
concludes that the APA is the appropriate enforcenent nechani sm
to address HUD s failure to act to fulfill its statutory duty to

consider the regional effects of its desegregation policies.

4. Appropriate Renedial Action

The APA enpowers the Court to "set aside" agency action when
such action or inaction is abuse of HUD s discretion. 1d. 1In
devi sing an appropriate renmedy, the words "set aside" need not be

interpreted narromly. See NNA A CP., 817 F.2d at 160. The

Court may tailor its renmedy to the unl awmful agency behavior. |d.

(citing Indiana & Mchigan Electric Co. v. FPC, 502 F.2d 336, 346

(D.C.Cir. 1974)("[While the court must act within the bounds of
the statute and without intruding upon the adm nistrative
province, it may adjust its relief to the exigencies of the case
in accordance with the equitable principles governing judicial

action")(internal citations omtted).

The Court nust note that it is not finding, on the current
record, that Federal Defendants did not intentionally

di scrimnate. The existing evidence does establish that HUD has
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been heavily influenced by political pressure in regard to at

| east sone of its pertinent actions.?®® However, the record does
not establish the extent to which, if at all, HUD s failure
adequately to consider regionalization was affected by political
pressure and, if so, how that fact would relate to a finding of

discrimnatory intent on the part of the agency.

The absence of a finding of discrimnatory intent is not an
i npedi ment to the Court's finding of a statutory violation.
Under 8§ 3608(e)(5) HUD has had, and continues to have, a duty to
forward the goal of open, integrated residential housing, which
can only be achieved by aneliorating the effects of past
di scrimnatory segregation. Federal Defendants' abdication of
their statutory responsibilities stems fromtheir failure to even

consider, in any adequate way, regionalization policies.

Accordingly, the instant case nmust proceed to the renedi al

phase.

128 See e.qg., as discussed, in 1996 Senator Ml kul ski,
t hen-Chair of the Senate Comm ttee havi ng oversight over HUD and
its budget, directed in her Septenber 3, 1996 correspondence to
t hen- Secretary of HUD Henry Cisneros that HUD get the Hol |l ander
fence built. Specifically, she asked Ci sneros to "reconfirm your

commitment to [the fence] project” and stated "I nust receive
some witten commtnment fromyou before we conclude this [HUD
appropriation] bill." Local Defs.' Ex. 167; Tr., at 1394-95.
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V. SUPPLEMENTAL FI NDI NGS

The parties, understandably, have sought extensive findings
of fact by virtue of the wi de range of issues presented herein.
The Court has included pertinent factual findings in the
di scussion of the issues presented and, in so doing, necessarily
has been sel ective rather than conprehensive. Mreover, by
virtue of the Court’s decision various factual findings are of
relatively mnor, if any, materiality in regard to the Court’s

concl usi ons on the outcone determ nati ve i ssues.

The Court will, herein, set forth supplenental findings of
fact based upon its evaluation of the evidence herein. |If, as
may occur due to the scope of the task, there is any
i nconsi stency between the expression of factual findings herein
and in the decisional discussion set forth above, the latter is

to be given prinmacy.

A. Raci al Seqgregation in Baltinore Gty

At present, the racial conposition of Baltinore' s public
housing is over 97 per cent Black. The famly projects are 97
per cent Black and the overwhelmng majority of themare | ocated
in high poverty Bl ack nei ghborhoods. Ex. 5, Pendall Exec. Sum

at 2-3; Ex. 2, Taeuber at 86-90, Table 5. The scattered site
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programis 98 per cent Black, and the majority of scattered site
units are located in high poverty Bl ack nei ghborhoods. Ex. 5,

Pendal | Exec. Sum at 3-4; Ex. 2, Taeuber at Table 5.

1. Root s of Mbdern Public Housi ng

On Novenber 20, 1962, President Kennedy signed Executive
Order No. 11063. Ex. 31A, Executive Order (Nov. 20, 1962) (PL
032112-117). This Executive Order recogni zed the harnful effects
of racial discrimnation in public housing. The Executive O der
al so specifically provided: “I hereby direct the Housi ng and Hone
Fi nance Agency and all other executive departnents and agencies
to use their good offices and to take other appropriate action
permtted by law, including the institution of appropriate
litigation, if required, to pronote the abandonnent of
discrimnatory practices with respect to residential property .

provided with Federal financial assistance.” 1d. at PL 032113.

In 1964, Congress passed Title VI of the Cvil R ghts Act of
1964, 42 U.S.C. 82000d, et seq., which prohibited raci al
discrimnation in all progranms that receive federal funding,
including public housing. |In 1968, Congress passed Title VIII

of the Cvil R ghts Act, known as the Fair Housing Act ("FHA").
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In his report submitted to Congress in 1985, then-HUD Gener al
Counsel Knapp stated that “[t] he general principle of
Constitutional lawin the area of racial discrimnation is that
the renedial obligation is not only to cease the discrimnation
but to renedy, insofar as practicable, the results of prior
discrimnation.” Ex. 32, Knapp Congressional Testinony at HUD

31249 [31237-38].

2. HUD s Policies and Racially Segregated Public
Housi ng

In 1970, HUD Secretary George Rommey admitted that “the
Federal governnment — through past or present policies — has
contributed to the creation of segregated housing patterns,” and
t hat past Federal housing policies were “clearly indefensible.”
Ex. 28, Statenent of George Rommey, Secretary, Departnent of
Housi ng and Urban Devel opnent, Before the Senate Select Committee
on Equal Educational Opportunity (“Romey Statenent”), at 2 (Aug.

26, 1970) (PL 036033-036049 at PL 036036).

Secretary Rommey adm tted, noreover, that the FHA had
engaged in “both official and informal Federal encouragenent of
raci al segregation” by doing such things as refusing to provide
i nsurance in integrated nei ghborhoods, pronoting the use of

racially restrictive covenants, and red-lining practices. EX.
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28, Romey Statenent at 3, PL 036037; see al so, Ex. 45,

Menor andum from Joseph R Ray, Racial Relations Service, to

Al bert M Cole, Admnistrator, re: Racial Policy to Govern

Adm ni stration of HHFA Progranms (Aug. 13, 1954) (PL 035421-24)
(before 1947, FHA provided a nodel covenant and “explicitly
fostered racial covenants” to ensure “honogeneous and har noni ous
nei ghbor hoods” and the “prohibition of the occupancy of

properties except by the race for which they are intended”).

Secretary Rommey al so admtted that “Urban Renewal, the
interstate highway network and ot her Federal prograns have
contributed to the segregation and isolation of the poor and

mnority groups in our cities.” Ex. 28, Romey Statenent at 4.

In 1977, the HUD Ofice of the Assistant Secretary for
Housing admtted that “the early standards” of the Public Housing
Adm nistration “did not reflect a concern for the inpact of site
sel ection on housing opportunity for mnority famlies. By the
m d- 1960s, it becane evident that nmuch of the public housing
available to mnorities was being constructed in areas of
mnority concentration.” Ex. 42, Departnent of Housing and Urban
Devel opment, Notice of Proposed Rule Making on Site and
Nei ghbor hood Standards for Subsidi zed new y- Constructed or
Substantially Rehabilitated Housing, 42 Fed. Reg. 4296 at 4296

(Jan. 24, 1977).
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Richard Stearns of HUD wote in 1983 that the “FHA nade no
particular imrediate effort to carry out its anti-discrimnation
policies and, consequently, its new policies had little effect in
reversing the inpact of its former practices.” EXx. 48,
Menorandum from Ri chard Stearns to Jenkins File (Sept. 13, 1983)
at PL 034644-45 (PL 034638-50 at PL 034639, PL 034645-49). In
1997, HUD s Proposed Deconcentration Rul e acknow edged t hat
“[flor the first 25 years of [the United States Housing Act of
1937], the Federal governnent permtted, if not encouraged,
segregation by race in public housing devel opnents.” Ex. 36, 62
Fed. Reg. 1026, 1027; see also Ex. 37, 65 Fed. Reg. 20686 at
20686 (expl ai ning that purpose of proposed rule is to eradicate
the “persistently high | evels of racial segregation and poverty
concentration that have too |ong characterized public housing in

many of our Nation’s communities.”).

In his testinmony in Novenber of 1985 to the Sub-Conmttee on
Housi ng and Communi ty Devel opnent of the Comm ttee on Banking
Fi nance and Urban Affairs in the U S. House of Representatives,
John Knapp, the then-General Counsel of HUD, outlined the manner
in which HUD and its predecessors had addressed or failed to
address racial segregation in public housing. Ex. 32, Knapp
Congr essi onal Testinony at HUD 31237-38. Knapp expl ai ned that,

“I[i]n the years between the beginning of the [federal housing]
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prograni in 1937 to the 1960's, the federal policy “was that the
‘character’ of a neighborhood was not to be changed by the

pl acenent of public housing projects. Inplicit in the idea that
public housing in a locality would not be the agent of change,

but should nmeld with existing patterns of racial occupancy.” 1d.
at HUD 31238. These early policies, he testified, “did not
reflect a concern for the inpact of site selection on housing
opportunities for mnority famlies. By the m d-1960s, it had
beconme evident that nuch of the public housing available to
mnorities was being constructed in areas of mnority

concentration.” 1d. at HUD 31242.

In 1995, Secretary Henry Ci sneros testified to Congress that
“public housing is itself concentrated in high poverty
nei ghbor hoods. Due to deliberate siting decisions, public
housing tends to be located in areas | acking jobs, economc
opportunities and basic anenities.” Ex. 27, Secretary Henry G
C sneros, Testinony before the Housing and Community QOpportunity
Subcomm ttee of the Banking & Financial Services Commttee, House

of Representatives (Cct. 13, 1995) (HUD 1720-33).

Secretary G sneros al so acknow edged that the agency had
been “conplicit in creating isolated, segregated, |arge-scale
public housing” and that “HUD has traditionally been part of the

problem”™ Ex. 47, News Conference, HUD Secretary Hol ds News
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Conference to Discuss the Transformation of Public Housing, 1996

W. 158456 at 7 (April 3, 1996).

Secretary C sneros recogni zed that whereas poor African-
Ameri cans have been concentrated in segregated, inner-city areas,
poor Whites nostly live in mddle-class, suburban nei ghborhoods.

Ex. 27A, Henry Ci sneros, HUD, Regionalism The New Geography of

Qoportunity (March 1999) (PL 071856-74 at PL 071862). (“The nost

extrenme poverty in America is now found in geographically

i sol ated, econom cally depressed, and racially segregated inner

cities and ol der declining suburbs.” However, while “three out

of every four poor Wiites live in mddle-class, nostly suburban

nei ghbor hoods” three out of four poor African-Anericans live in

“inner-city ‘poverty nei ghborhoods.’”).

Secretary Cisneros stated in 1999 that “Anerica is not a
Third Wrld country where the poor are many and the m ddl e cl ass
are few In Anerica the mddle class are many and the poor are

few VWhat this country lacks is not the capacity to end the

isolation of the mnority poor; it lacks the will” (enphasis in

original). Henry G sneros, HUD, Regionalism The New Geography

of Qpportunity (March 1999) (PL 071856-74 at PL 071863).
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a. The "Nei ghborhood Conposition Rule"

A 1995 HUD report on mnority and poverty-concentrated
nei ghbor hoods observed that the agency’ s predecessors carried out
a policy based on a “nei ghborhood conposition rule” which
pronoted rel ocation of displaced famlies in a manner that would
not “disturb[] the prevailing de jure or nei ghborhood raci al
pattern.” Ex. 34, John CGoering, Ai Kanely, Todd Ri chardson,
O fice of Policy Devel opnent and Research, U.S. Departnent of
Housi ng and Urban Devel opnent and the Departnent of Econom cs,

Catholic University, Poverty Concentration, Racial Segregation,

and Public Housing in the United States (Mar. 1995) (Adker

079319-49 at Adker 079321); see generally Ex. 50, Ofice of the

Adm ni strator, Racial Relations Service, Policy Questions: Staff
Di scussion or Staff Papers (Apr. 6, 1953) (PL 035026-28) (Raci al
Rel ati ons Service’s conclusion that “racial equity” policy
“allows local authorities . . . To restrict occupancy in these

projects on the basis of race if they so desire”).

| ndeed, HUD s predecessor agencies, the Federal Wrks Agency
and the USHA, directed |ocal governnents and housing authorities
in their witten policy manual s that public housing site
sel ection and tenant selection policies should aimto preserve
community social structures. Ex. 76, Federal Wrks Agency,

United States Housing Authority, Site Selection Bulletin at 7-8
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(Feb. 13, 1939) (PL 34731-36); Ex. 76A, National Housing Agency,

Federal Public Housing Authority, Low Rent Housing Bulletin 18,

(Dec. 1, 1945) (HUD 36084-36097); Ex. 3, Hirsch at 22-23.

The USHA cl osely nonitored the racial occupancy of its
projects, requiring approval fromthe Washington office for
“change[s] in predom nant racial occupancy.” Ex. 78, Federal

Wor ks Agency/ USH Aut hority, Procedure for Securing Approval from

t he Washi ngton Ofice of a Major Change in a Project, Oder No.

267 (Dec. 20, 1939) (PL 34742-43).

Local housing authorities were also directed to “[r]ecord
race or nationality dependi ng upon whether or not a speci al
racial or nationality group is to be rehoused in a given

project.” Ex. 79, FHA, USHA, Suggested Procedures for Initial

Tenant Selection and Renting (Bulletin No. 31) at 24-25 (Dec. 17,

1939) (PL 034696-729 at PL 034720-21).

Thus the * nei ghborhood conposition rule’ solidified earlier,
hi storical patterns of racial segnentation and added a federal
inmprimatur to the convention that ‘Negroes and Wites do not

mx.’” Ex. 34, Goering et al., Poverty Concentration, Racial

Segregation, and Public Housing in the United States (Adker

079319-49 at Adker 079321).
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Furthernore, internal nenoranda recognized that, “[f]romits
i nception, the public housing program accepted the separate-but -
equal doctrine and, through its racial equity policy, undertook
to insist upon uniformenforcenent of the ‘equal.’ Ex. 45, Ray
Menor andum ( PL 0354408-09); see also Ex. 54, Racially Integrated
Publ i ¢ Housi ng Prograns: Highlighting 15 Years of Experience
(Draft No. 3, Feb. 1952) at 48 (PL 035261-339 at PL 035312)
(i nternal menmorandum concl uding that “racial equity” policy |ed
to discrimnatory treatnment of Blacks and recomrendi ng
integration of projects by use of centralized waiting list on a
‘“first cone, first served basis, and reconmending that “site
selection offers an ideal opportunity to provide the kind of
situation requiring a mninmmof special attention” to achieving
racial integration. Best site is either an interracial
nei ghbor hood or a ‘White’ nei ghborhood near an interracial
nei ghbor hood. The difficulty of recruiting and retaining the
White group when it feels itself to be in the mnority nust be

realistically appraised.).

b. HUD s "First-cone, First-served" Tenant
Sel ecti on

HUD initially had a freedom of choice policy, under

whi ch housi ng applicants could apply for housing in a devel opnent
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of their choice, and their placenent was to be based on the
nunber of available units in the devel opnent that they sel ected
and their place on the waiting list. Ex. 36, 62 Fed. Reg. 1026,

1027.

As reflected in a 1969 Handbook, HUD i npl enented a second
tenant sel ection and assignnment policy, through which offers for
public housing were to be made on a ‘first-conme, first-served
basis to applicants on a comunity-wide waiting list. This
policy provided that, depending on the |ocal authority, public
housi ng tenant applicants could be offered either one or three
units in the projects with the highest nunber of vacanci es.
Applicants were to be noved to the bottomof the waiting list if,
under either the one- or three-offer plan, the applicant refused

the offer(s). Ex. 56, HUD, Low Rent Housing Adm nistration

Program Handbook ch. 9, 81, app. 2, 8 1d(1)-(7) (June 1969) (PL

036235-39 at PL 036235-42).

A 1984 nenorandum by the O fice of HUD Program Conpl i ance
expl ained that the second tenant sel ection and assi gnnent policy
assuned that “offers of units in White projects would overcone
the reluctance of Blacks to nove into such projects.” Ex. 55,
Robert Covell, Managenent Control Assessnment of the HUD Tenant
Sel ection and Assignnent Policy (1984) (PL 036958-88 at PL

036965); see also Ex. 11, Pearl Dep., at 75. HUD acknow edged
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t hat assunption was incorrect because “Wiite projects were not as

underutilized as had been assuned.” Ex. 55, Covell at PL 036965.

In 1991, long-time HUD official and Director of the Ofice
of Program Conpliance, Peter Kaplan, recounted the history of the
agency’s tenant selection and assignnent policies. See Ex. 35,
Kapl an Menorandum (PL 036152-036160). Kaplan stated that, from
t he begi nning, public housing was generally segregated and that

integration was avoided. 1d. at PL 03152-53.

A 1997 HUD notice published in the Federal Register stated
that the “freedom of choice” policy “did not address the effects
of the site selection process, by which devel opnents had been
| ocated in all-Wiite and all-Black areas with tenants assigned
accordingly. In many cases, the choice for tenants after these
patterns were established was between an all-Bl ack devel opnent in
a Bl ack nei ghborhood or an all-Wite developnent in a Wite
nei ghbor hood. An integrated devel opnent, nuch |ess an integrated

nei ghbor hood, was rarely an option.

Assuming fair adm nistration of the policy, which was not
al ways the case, it did not effectively address the conplexities

of the | egacy of segregation.” Ex. 36, 62 Fed. Reg. 1026, 1027.

3. HABC s Racially Ildentifiable Housing Projects
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HABC has operated racially identifiable housing projects
(Ex. 2, Taeuber at 9, 49-64) and HUD has consistently made such a
finding during the 1980's and 1990's. Ex. 256, Letter from
Thomas Hobbs to M J. Brodie (Mar. 19, 1982) (HUD3341-3342) (1981
finding that the majority of HABC s public housing projects were
racially identifiable); Ex. 39, HUD, Fair Housing and Equal
Qpportunity Mnitoring Report, Housing Authority of Baltinore
Cty (Sept. 28, 1988) (0632-37 at 0634); Ex. 257, Letter from
Harol d Jackson to Robert Hearn with attached Fair Housi ng and
Equal Qpportunity Mnitoring Review (Sept. 30, 1991) (HUD27553-
27561) (HUD 1991 finding that HABC continued to operate racially
identifiable projects, and that 45 of HABC s 48 public housing
devel opnents were racially identifiable); Ex. 40, HUD, Limted
Managenment Revi ew, Housing Authority of Baltinmore City, April 21-
June 3, 1992 (0178-0187); Ex. 41, HUD, Prelimnary Letter of
Fi ndi ng, Housing Authority of Baltinore City, Title VI Case
Number: 03-97-07-003 (Sept. 24, 1997) (HUD 04078-82 at HUD

04079) .

HUD s internal analysis found a segregation index of 76 for
Baltinore’s public housing systemas of 1993. Ex. 33, John

Goering et al., The Location and Racial Conposition of Public

Housing in the United States (Dec. 1994) ( HUD 00038-147 at HUD

00106) .
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When only considering fam |y housi ng devel opnents within
Bal timore’s public housing system HUD found the segregation
i ndex to be even higher at 85. By contrast, the segregation
i ndex for projects built for mxed famly/elderly projects was

51. Ex. 2, Taeuber at 1-4, 64-68, Table 2.

HUD has recognized that “[I]iving in high-poverty
nei ghbor hoods increases the likelihood for teen parenthood, youth
del i nquency, dropping out of school and drug and al cohol abuse,”
as well as “deficiencies in school performance” by children, “low
health indicators,” the lack of “enployed role nodels” for young
chil dren, and unenpl oynment or “underenpl oynment” due to limted

skills. Ex. 59, Hope VI: Best Practices and Lessons Learned

1992- 2002 at 25-26 (HUD 30170-256 at HUD 30204-05). . .~

4. HABC s Public Housing Projects: 1940-1954

During the years 1940-1954, HABC sited, constructed,
mai nt ai ned, and operated 14 public housing projects with nore
than 7,000 units. Seven projects were built for and occupied
solely by Bl acks and seven projects were built for and occupied

solely by Wites. Ex. 2, Taeuber at 2, 6, 8.

Prior to 1954, all but one of the seven projects occupied

solely by Blacks were sited in areas of mnority concentration.
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Ex. 1, Maps. The exception, Cherry Hill, was sited on a vacant
land site. Ex. 2, Taeuber at 2, 21. Three projects that opened
as designated-Wlite projects (d arenont, Brooklyn and O Donnel
Hei ghts) were 100 per cent White until 1966-67 and two (Brooklyn
and O Donnel|l Heights) continued to be majority White until the
m d- 1990s, despite a majority-Black waiting Iist and even though
there were other housing projects with no Wiite tenants. Ex. 2,

Taeuber at 1, 2, 36-39; Ex. 3, Hrsch at 64-68, 71

5. HABC s Publ i c Housi ng Prograns Post-1955

During the 1955-1970 period, the three fornerly de jure
White projects — Clarenont, O Donnell Heights, and Brooklyn —
were in tracts which had fewer than 20 per cent Bl ack residents.

Ex. 2, Taeuber at 5.

From 1970 to 1985, 16 housing projects were built for the
el derly and disabled. Ex. 1, Maps; Ex. 2, Taeuber at 2, 77-80.
These el derly projects were not sited exclusively in mnority-
concentrated or isolated parts of the city. Ex. 2, Taeuber at 2,
77-80; Ex. 1, Maps. For exanple, Broadway, built in the 1970's
as a high rise for elderly and famly housing, was placed in a

racially m xed census tract across fromone of the original Black
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proj ects (Douglass Honmes). Ex. 2, Taeuber at 2, 74; Ex. 5,

Pendal | Famly Projects at 6.

In addition to constructing housing projects, from 1970-
1995, HABC opened over 2800 units of scattered site public
housi ng. This program used ordi nary row housi ng and smal |
bui | di ngs, thereby all ow ng housing agencies to “scatter” public
housi ng throughout a city. Ex. 2, Taeuber at 3-4; Ex. 5, Pendal
Scattered Sites at 10. The nmajority of these scattered units
were sited in mnority-concentrated areas. Ex. 1, Maps; Ex. 2,
Taeuber at 3, 8, 74-77; Ex. 5, Pendall Exec. Sum at 3-4; Ex. 5,

Pendal|l Scattered Sites at 1, 4-8.

In addition to public housing projects and scattered site
housi ng, the primary programthat allowed | owinconme househol ds
to secure shelter in private-market rental housing was the
federal Section 8 program and thus the Section 8 voucher program
presented an opportunity to deconcentrate public housing. In
1998, the majority of Section 8 users in Baltinore lived in
census tracts in which nost residents were Black. Ex. 5, Pendal
Exec. Sumat 4-5. In sum the public housing options avail able
in Baltinore have been public housing porjects, scattered site

housi ng and the Section 8 voucher program
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B. BALTI MORE CI TY' S PUBLI C HOUSI NG SI TE SELECTI ON THROUGH
WORLD WAR 1|

De jure racial segregation in housing existed in Baltinore

City until the 1954 Brown | deci sion.

1. Public Housing the 1930s

In the 1930s, pursuant to the National Housing Act of 1934,
t he Federal governnment enbarked on a program of underwiting
nort gage i nsurance on private properties. The nortgage
underwriting policies adopted by the FHA awarded hi gher ratings
to private honmes in neighborhoods with racially restrictive

covenants. The Federal Housing Adm nistration's Underwiting

Manual stated: “Areas surrounding a |ocation are investigated to
det erm ne whet her inconpatible racial and social groups are
present, for the purpose of nmaking a prediction regarding the
probability of the |ocation being invaded by such groups. If a
nei ghborhood is to retain stability, it is necessary that
properties shall continue to be occupied by the sane social and
racial classes. A change in social or racial occupancy generally

contributes to instability and a decline in values.” Ex. 72,

Federal Housing Adm nistration, Underwiting Manual (Feb. 1938)

(PL 032645-52); see generally Ex. 48, Stearns Menorandum (PL

34637- 50) .
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2. The "Red-lining" Map and Restrictive Covenants

In 1937, Federal housing officials also issued a Residenti al
Security Map for Baltinore, sonetines referred to as the “red-
[ining” map. This map divided the Cty's residential areas into
four grades, with the fourth and worst grade marked in red. Ex.
72A, Residential Security Map, Division of Research and
Statistics with Cooperation of Appraisal Dept. Honme owners Loan

Corp. (May 1, 1937) (PL 061872).

The purpose of the "red-lining" map was to “graphically
reflect the trend of desirability in neighborhoods” for purposes
of issuing nortgages, with red, the |east desirable, being
“characterized by detrinental influences in a pronounced degree,
undesirabl e population or an infiltration of it.” Ex. 72B
Expl anati on of Residential Security Map, Baltinore, Mryl and

(undated) (PL 048001-02); Ex. 72C, Real Estate Situation

(undat ed) (PL 048008-21).

I n addition, Federal Housing Adm nistration provided a nodel
racially restrictive covenant to ensure “honogenous and
har noni ous nei ghbor hoods” and the “prohibition of the occupancy
of properties except by the race for which they are intended.”
Ex. 45, Menorandum from Joseph R Ray, Racial Relations Service,
to Albert M Cole, Adnmnistrator, re: Racial Policy to Govern

Adm ni stration of HHFA Programs (Aug. 13, 1954) (PL 034730-36).
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3. Long-termEffects of Early Policies

By 1955, HUD acknow edged that “[t]he effects of a |ong
hi story of rejections by Federal Housing Adm nistration and by
Federal Housing Adm ni stration nortgagees prior to the evol venent
of nore favorable attitudes toward Negro purchasers cannot be
easily eradicated. For years, Negro brokers ‘understood that
t he Federal Housing Adm nistration was not for themor their
clients.” Ex. 73, Menorandum from Frank Horne to WIIliam U man
(May 9, 1955) (PL 35341-43); Ex. 30, Roberta Achtenberg, 143 U

Pa. L. Rev. at 1193 (PL 080139-44 at PL 080139-40).

In 1970, HUD Secretary George Rommey, calling past federal
housi ng policy “clearly indefensible,” admtted that federal
housi ng policy, including FHA “red-lining,” “contributed to the

creation of segregated housing patterns.”

4. De jure Seqgregated Projects

Bet ween 1937 and 1943, HABC built eight de jure segregated
| ow-rent housing projects in Baltinore. Five of the projects
wer e designated as “Negro housing” (Poe, MCulloh, Dougl ass,

G I nore and Sonerset Hones) and three were set aside exclusively
for Wiites (Latrobe Honmes, Perkins Hones and Arm stead Gardens).

Ex. 2, Taeuber at 17-20; Ex. 1, Map 2; Ex. 74, Federal
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Def endants’ Answer, § 43 (April 28, 1995); Ex. 75, Answer of the
Housing Authority of Baltinore City and its Executive Director
Paul W Graziano to Plaintiffs’ Anended and Suppl enent a

Conpl ai nt and Answer of the Mayor and City Council of the Gty of
Baltinmore to Plaintiffs’ Amended and Suppl enental Conpl ai nt

(hereinafter “Local Defendants’ Answer”) at 9 48.

An eval uation of the Perkins Honmes site undertaken by the
Joint Conmttee on Housing in Baltinore ("State Conm ssion") and
City defendants in 1934 reported: “This area by its |ocation
shoul d house | ower incone industrial enployees, and from a point
of view of city w de bal ance of racial areas should be occupied
by White famlies probably largely foreign born. It is not
naturally a Negro area, but has, through obsol escence, been
partly repopul ated with Negroes inmgrating to Baltinore .

The Negro inhabitants which woul d be evacuated fromthis area
should forma part of simlar devel opnment for lowrental famlies

in a nore desirable location.” Ex. 80, Report of the Joint

Comm ttee on Housing in Baltinore (PL 029615-32 at PL 029621);

Ex. 3, Hrsch at 24-25.

Federal and Local officials devel oped McCul | oh Homes on the
nort hwest side of the central business district in a site
identified by the State Comm ssion. According to the State

Comm ssion, the site was “enphatically a Colored area.” Ex. 80,
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Report of the Joint Conmittee on Housing in Baltinore (PL 029615-

32 at PL 029618)

The two projects built as “Wiite” housing, Latrobe and
Per ki ns Homes, were placed by Federal and Local officials in what
had been m xed race areas. The five projects built as “Negro”
housi ng, Poe, MCulloh, GIlnore, Sonmerset and Dougl ass Hones,
were all placed in existing African-Anmerican nei ghborhoods. Ex.

1, Maps; Ex. 2, Taeuber at 19; Ex. 3, Hirsch at 24.

The availability and proximty of “Negro” schools, parks and
recreation facilities were al so considered by the Local
Defendants in selecting sites for “Negro housing.” Sites outside
areas of concentrated Bl ack popul ation were rejected because they
were mles away from schools accepting “Col ored pupils” and no
funds were avail able for constructing “Col ored schools.” Ex. 86,
Menor andum from Roger D. Bl ack, Chief, Managenent Branch, to
Chi ef, Branch 1, Subject: Project No. H 2704, Baltinore,
Recreational, Educational and Social Facilities and Program ( May
20, 1935), with attached nenorandum fromlLewis R Barrett,
Managenent Supervisor, Subject: Field Trip to Baltinore,

Maryl and, May 28, 1935 (June 5, 1935) (PL 32627-31) (reconmendi ng
agai nst |location of a project for Negro tenancy because of | ack
of schools serving “Col ored pupils” and | ack of playgrounds and

parks (park is restricted agai nst use by “Col ored People”)); Ex.
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87, Mermorandum from Philip Darling to Aiver Wnston (July 16,
1951) (PL 31528-31) (considers absence of Negro schools in

eval uating sites for Negro housing).

Initially, no “Negro” housing project was built on vacant
| and. One project planned in the Washi ngton Boul evard area was
abandoned by the Local Defendants in 1939. Ex. 3, Hrsch at 25-

26; Ex. 90, Board Approves Housing Project, Baltinore Sun (June

28, 1939) (PL 33668-71) (of five sites being considered, “[one]
of the vacant sites was in the Washi ngton Boul evard section and
was i ntended for Negro occupancy. It was abandoned after many

protests had been filed against it.”

5. The Lanham Act

I n 1940, Congress enacted the Lanham Act, authorizing the
federal government as well as |ocal housing authorities, to
construct housing for defense workers. Ex. 3, Hirsch at 26-27.
Four of the HABC public housing projects currently in use, Cherry
Hi |l Honmes, O Donnell Heights, Brooklyn Hones, and Westport
Honmes, as well as the now cl osed Fairfield Hones, were built
during World War |1 as de jure segregated housing for defense

wor ker s. Ex. 74, Federal Defendants’ Answer, 9 56.
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Br ookl yn Hones was constructed on vacant land in the Wite

Br ookl yn nei ghborhood in south Baltinore.

O Donnell Honmes was built on vacant land in east Baltinore

near the Baltinore County I|ine.

Fairfield Hones was built on vacant land in a census tract
containing both Black and White residents. Ex. 1, Map 2; Ex. 2,

Taeuber at 27-28; Ex. 3, Hrsch at 26-27

When White nei ghbors and politicians protested the clearance
of White homes in Locust Point, this White war housi ng project
was noved by Local Defendants to a vacant |land site in sout hwest

Baltinmore, to what is now Westport Hones. Ex. 98, HA proposes

$1, 400, 000 New Slum O earance, Evening Sun (Cct. 22, 1940),

Residents’ Protests End ‘Slumi Project (COct. 31, 1940), Westport

Site is Chosen for BHA Project (PL 044824). The site was

adj acent to a Bl ack nei ghborhood. Ex. 1, Map 2; Ex. 2, Taeuber

at 27-28.

6. Balti nore's African-Ameri can Popul ati on Duri ng
VWrld War 11

During the war years, the African-Anerican popul ati on of
Bal ti nmore i ncreased dramatically as thousands of famlies noved

fromthe rural south to work in defense plants. Little new
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private market housing was constructed for these “in-mgrant”

def ense wor kers. Ex. 97, Editorial, Plight of the Non-Defense

Wrkers, Baltinore Evening Sun (Sept. 26, 1941) (PL 42779-80);

Ex. 100A, Baltinore Urban League, Cvil R ghts in Baltinore, A

Community Audit (January 1950) (PL 030631-38) (“In the period

from 1940-44 the proportion of dwelling units built for Wites as
conpared to those built for colored was . . . 16.4 to 1 by
private builders. Since 1944 private building for Negro

occupancy has virtually ceased.”).

7. Housi ng Opportunities for African-Anericans During
Var World |11

By 1943, the only Black war housing that had been approved
was Banneker Hones, 400 tenporary units in the Fairfield area.

Ex. 3, Hrsch at 29; Ex. 100, Baltinobre Housing Authority Yields

to Racial Opposition, Baltinore Afro-Anerican (Mar. 27, 1943) (PL

42770-71); Ex. 100B, MenorandumfromEllis Ash to Oiver Wnston,

Banneker Hones Disposition Plan (April 21, 1952) (PL 032461-64)
(“Because of the isolated | ocation of the project, the inadequate
transportation, the structural deterioration, and | ack of

community facilities, the structure is very unpopular.”).

184



That same year, Federal officials abandoned plans to use a
site at North Point Road and Eastern Avenue in Baltinore County
in the face of opposition by Wite residents. Ex. 3, Hirsch at

28; Ex. 100D, Seek New Site for Location of 1400 Hones (Baltinore

Afro- Anerican) (PL 042791-92) (April 17, 1943): Ex. 100E, Protest
Set, Baltinmore Sun (April 24, 1943) (PL 042795-96) (The site was
abandoned “after vigorous protests had ben | odged agai nst the
possi bl e sel ection of a | ocation at Eastern avenue and North
Point road for the construction of about 1,400 dwelling units for

Negro war workers.”).

The substitute site in Northeast Baltinore known as the
Herring Run site proposed by the Conm ssion on the Cty Plan was
opposed. More than 800 opponents turned out for a neeting called
to protest “Negro war housing” planned for the site. Ex. 101,

Crowd of 800 Boos Mayor for Favoring Col ored Wr Hones, Baltinore

Afro-Anerican (July 17, 1943) (PL 45131-35).

The Gty Council enacted legislation in 1943 requiring that
any housing sites be submtted to it for approval. Ex. 52,

Council to Get War Housing Site Bill, Baltinore Sun (July 22,

1943) (PL 44021-22).

The Gty also intervened in a Federal condemmation action
regardi ng the Federal governnment’s acquisition of land for the

Herring Run site for Black housing. Ex. 104, Housing Hearing
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Slated Sept. 23, news article (Sept. 14, 1943) (PL 44027-28).

Federal officials eventually withdrew the Herring Run site from

consi derati on. Ex. 106, FPHA Approves 4 Sites Recommended by HAB

in Housing of Negroes, Baltinore Sun (Oct. 26, 1943) (PL 45144-

47) .

The agreed-upon package of sites proposed by the opponents
of housing for Black tenants on the previously proposed sites
i ncl uded permanent housing for Blacks limted to Cherry H Il and
tenporary housing for Blacks permtted in Turners Station,
Sol |l ers Point and Hol abird Avenue. 1d.; Ex. 106A, Map, Baltinore
Low Rent and Defense Housing (PL 033966) (nap show ng | ocations
of war housing projects Ernest Lyon, Banneker, Holabird, Sollers

and Turner Hones); Ex. 106B, Housing Programs in Baltinore, 1950

(PL 031640) (showi ng war housing | ocations).

These sites were opposed by civil rights | eaders and housi ng
activists who conplained that the sites were too isolated and
were subject to industrial pollution and ot her adverse

envi ronnental conditions. Ex. 105, Pressure for Better Housing

WIIl Continue, Baltinore Afro-Anmerican (Cct. 20, 1943) (PL 45120)

(“The Hol abird Avenue area, where 400 hones are planned, is
bounded on the west by a polluted stream . . On the south are
oil refineries and on the west is a railroad. The Turners

Station area, for which 200 to 300 honmes are planned, is all |ow
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| and, infested with nosquitoes fromstanding water. The
Muni ci pal Airport hens it in on one side and the Patapsco River
on the other. Cherry Hll, only one of the four sites where
per mmnent homes (600 to 700) will be built, is bounded on the
south by a city incinerator, the north by Patapsco River, the
west by the B. and O Railroad and the east by Hanover Street.
When the wind is southeast, the mal-odors are nauseating. This

site has | ong been recomended for industrial purposes only.”).

The only site that was politically acceptable for the
per manent introduction of “Negro housing” was Cherry HIIl. Ex.

2, Taeuber at 21; Ex. 3, Hrsch at 30-32; Ex. 105, Pressure for

Better Housing WIIl Continue, Baltinore Afro-Anerican (Cct. 20,

1943) (PL 45120). This site was picked, according to |ocal
officials, “after exhaustive study of all available sites.” EX.
107, Letter fromC A Mhr to Ceveland R Beal near (Cct. 3,
1943) (PL 29095). Cherry HilIl was not opened until Decenber

1945. Cherry Hill was segregated Bl ack when it opened.

Wth the exception of Cherry Hll, the “Negro” war housing
projects located in outer-city and suburban areas were
denolished. Ex. 3, Hrsch at 32; Ex. 106D, Letter from Charles
L. Levy to Mayor D Al esandro (Cct. 30, 1953) (PL 031650)

(Hol abird denmplition); Ex. 106E, Menorandum from Victor C. Adler

187



to Burdon O Young, Proposal to Recommend Disposition of Banneker

Homes (July 3, 1952) (PL 031964- 65).

C. BALTIMORE CITY'S POST WORLD WAR 11 PUBLI C HOUSI NG SI TE
SELECTI ON

By the end of World War |1, Blacks in Baltinore faced a

serious housing crisis. Baltinore’ s African-American popul ation
had surged during the war, but housing available to the African-
Ameri can popul ation had not increased comensurately. As
expressed by the G tizens Planning and Housi ng Associ ati on:
“Weekly sone Negroes are conming into the city. No new hones are
being built for them No vacant honmes are avail able for them
They must pile up on and share accommodati ons with those who
already live in these densely popul ated and segregated areas.
Were one famly lived a few years ago, there now |ive three or

four.” Ex. 109, CPHA, Negro Housing (PL 45107-18); see also Ex.

110, CPHA Menprandum on Negro Housing in Metropolitan Baltinore

(Aug. 1944) (PL 42858-62); Ex. 111, Summary of Meeting re Sollers
and Turner Homes (Feb. 16, 1954) (PL 32504) (acknow edges “acute
shortage of housing for Negroes in Baltinore.”); Ex. 111A, Ral ph

H Wese, FHA, Report on the Housing Market: Balti nore, Maryl and

Standard Metropolitan Area (Sept. 1, 1953) (PL 047139-163); Ex.

116, Devel opnent Program Project No. MD 2-14 (Arm stead) (Sept.

27, 1950) (PL 30644-54 at PL 30648).
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HUD admitted in 1996 that “[f]ollowing World War |1, there
was a very high demand for adequate housing at all incone |evels.
For public housing, this demand was aggravated by urban renewal,
whi ch destroyed housing which was then available to the poor.
Additionally, in the public housing program a fad for high-rises
clearly influenced housing design in the late 1940's and 1950’ s,
allowing for the construction of many nore units on the sane
piece of land. . . At the sane tine, many |arge, high-density,
| owrise projects for famlies were also constructed during this

period.” Ex. 51, Ofice of Developnent and Research, U. S.

Depart ment of Housing and Urban Devel opnment, An Historical and

Basel i ne Assessnent of Hope VI, Vol. I, Cross-site Report (August

1996) at 1-3 (PL 067839-068060 at PL 067861).

In April 1945, HABC announced its post-war housing plan to
raze Bl ack inner-city nei ghborhoods and to build higher density

public housing projects on the slumcl earance sites.

1. Fundi ng Baltinore's Post-\War Housi ng Pl an

The Federal Housing Act of 1949 provided the funding for

Baltinmore to inplenent its post-war housing plan.

The Federal governnent funded the devel opnent of Federal

Housi ng Adm ni stration-subsidi zed rental housing in Baltinore
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City and County at segregated sites. Ex. 120, J. Hugh Rose, FHA
Housi ng Anal yst, Report on the Current Housing Situation in the
Bal ti more Housing Market (Jan. 10, 1950) (PL 031778-031812 at PL

031805, 031778-79).

An Federal Housing Adm nistration analyst wote in 1950 that
“l'and on which housing for the Negro popul ati on can be devel oped
is much nore difficult to obtain [than for White occupancy].
Traditional |and use can be changed only gradually in this

respect in Baltinore as in other cities.” 1d. at PL 031806.

2. 1950 Ordi nance

In 1950, the Baltinore City Council enacted an O di nance
aut hori zing HABC and the City to develop up to 10,000 units of
addi ti onal public housing under the Federal Housing Act. As
eventual |y passed, the O dinance incorporated the requirenent of
City Council approval of all future public housing sites first
adopted during the 1943 war housing controversy. Ex. 115,
Baltimore City Council, Odinance No. 1077 (Council No. 1772)
(Mar. 20, 1950) (PL 33507-12). See also, Ex. 115A, _Dr. Fenn

Quits HAB., Blanes Gty Council, Sunpapers (May 2, 1950)

(PLO33973) (Dr. Fenn quits as chair of Housing Authority Board in
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part because of City Council veto of any site proposed in the

future by the authority).

The Ordi nance allowed only 1550 units of public housing on
pre-sel ected vacant |and sites. Al future sites were required
to be slumclearance sites. Ex. 115, Baltinore Cty Council,
Ordi nance No. 1077 (Council No. 1772) (Mar. 20, 1950) (PL 33507-

12). See also, Ex. 115B, The Fight for Public Housing in

Baltinmore (April 1, 1950) (PL 021041-1109).

In addition, the sites had to be located in Baltinore City.
Ex. 3, Hrsch at 38-41; Ex. 115, Baltinore Gty Council,
Ordi nance No. 1077 (Council No. 1772) (Mar. 20, 1950) (PL 33507-
12) .

In 1989, HABC s counsel Thomas Perkins advised HUD s O fice

of General Counsel that the 1950 ordi nance’s purpose was “to
provi de for council mani c oversight of the |ocation of public
housing units in various parts of the city,” and further admtted
that “this practice [of council manic oversight] has subsequently
beconme questionable constitutionally.” Ex. 123, Letter from
Thomas Perkins to Betty Parker with attached ordi nances (July 26,

1989) (HUD 20006-12); Ex. 124, Legal Basis for Housing Authority

of Baltinore Gty (undated) (HA 05824-26).
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Thus HABC substituted the Westport Extension site, adjacent
to Westport Homes, and the O arenpont Hones site, adjacent to the
Arm stead Gardens project, for Violetville and Bel air-Edi son
sites. Ex. 116, Devel opnent Program Project No. M 2-14
(Arm stead) (Sept. 27, 1950 (PL 30644-54); Ex. 117, Devel opnent
Program Project No. MD 2-13 (Westport Extension) (Sept. 8, 1950)

(PL 30660- 71).

The Cherry Hill vacant land site, adjacent to the Cherry
Hi |l war housing project, was approved for African-Anerican
occupancy. Ex. 3, Hirsch at 38-41; Ex. 119, Devel opnent Program
Project No. MD 2-12 (Cherry Hill) (Sept. 8, 1950) (PL 30489-99).
Ex. 119A, Devel opment Program Project No. MD 2-17 (Cherry Hll)
(July 19, 1951) (PL 080293-302) (“Another weighty reason for the
selection is the fact that this site is at the present tinme the

only politically acceptable vacant Negro site in the Cty.”).

3. Balti nore's 1950s Projects

In 1950, Baltinore's first Urban Renewal Projects, Waverly
and Hopki ns- Broadway, were approved by the Cty Council. Ex. 3,
Hirsch at 35-37; Ex. 125A, HABC Monthly Report (June 1950) (map
showi ng | ocati ons of Broadway and Waverly urban renewal

proj ects).
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Bet ween 1950 and 1956, Cherry Hill Extensions | and Il were
erected. Ex. 2, Taeuber at Table 4; Ex. 119, Devel opnent
Program Project No. MD 2-12 (Cherry Hill) (Sept. 8, 1950) (PL
30489-99); Ex. 119A, Devel opnent Program Project No. MD 2-17

(Cherry Hill) (July 19, 1951) (PL 080293- 302).

In or about 1961, the Federal Housing and Honme Fi nanci ng
Agency (HHFA) approved the Waverly and Hopki ns/ Broadway projects.
Ex. 3, Hrsch at 37; Ex. 128A, Letter fromR L. Steiner to Ber
| . Bernhard (June 27, 1961) (PL0O30881-030902) (show ng that
bet ween 1951 and 1960 3, 722 non-VWhite househol ds and only 252
Wi t e househol ds were displaced by specified urban renewal

proj ects).

The Waverly project involved renoving 100 African-Anerican
famlies froman area that had been racially m xed and repl aci ng
themw th 291 housing units occupied by Wiite famlies. Broadway
i nvol ved renoving 956 African-Anerican famlies and 106 Wite
famlies, and replacing themw th 178 proposed units for African-
Americans and 478 Wiite units. Ex. 3, Hrsch at 35-36; Ex. 99,
Menor andum from Charles C. Beckett to Richard H Kline, Report of

Field Trip to Baltinore, Maryland, March 19-22, 1951, at 3,

Exhibit Il (April 25, 1951) (HUDBAL 000471-88 at HUDBAL 00473).
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D. H GH Rl SE DEVELOPMENTS

In the 1950s and 1960s, Defendants col | aborated to build
four large high-rise public housing projects. Local Defendants
desi gned the high density, high rise structures in order to
reduce the land cost per dwelling unit and to naxi m ze the anmount
of housing that could be built on the approved site. Ex. 3,
Hirsch at 41; Ex. 51, Ofice of Devel opnent and Research, U. S.

Departnent of Housi ng and Urban Devel opnent, An Historical and

Basel i ne Assessnent of Hope VI, Vol. |, Cross-site Report (August

1996) at 4-2 (PL 067839-068060 at PL 067940) (“Lafayette Courts
is located in what has |ong been an industrial area. This is
consistent wwth Baltinore’'s series of attenpts to ‘maintain’ the
i ncreasi ng popul ation of African-Americans within certain

nei ghbor hoods by buil di ng public housi ng devel opnents desi gned as

‘“Negro housing.’”).

1. Seqregation of H gh R se Projects

Three of the high rise housing projects were designed as
“Negro” housing (Lafayette Courts, Lexington Terrace and Mirphy
Hones), while one project (Flag House Courts) was desighated as
“White” housing. Ex. 3, Hirsch at 41-43; Ex. 129, Devel opnent

Program Parts I-VII, Project No. MD 2-19, Program Reservation
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No. MD 2-A, Frenont Avenue, Baltinore 2, Maryland, submtted by
Housing Authority of Baltinore Gty at 2 (May 29, 1952) (HA
12673-744 at HA 12673-77) (identifies projects MD 2-15 Lafayette,
MD 2-18 Murphy and MD 2-19 Lexington as “Non-Wite” and project

MD 2-16 Flag as “Wite”).

Fl ag House Courts was built in a racially m xed area.
Laf ayette Courts, six high rise buildings of 11 stories each and
seventeen |l ow rise buildings, was to accommopdate 805 fam |l i es,
nore than one-third larger than the 582 famlies that had
formerly lived on the site. Ex. 131, HABC, Devel opnment Program
MD 2-17 (Lafayette), at 17 (Aug. 24, 1951) (PL 080168-244 at

080187).

The sites for Lexington Terrace and Mirphy Homes, were
approved by the Cty Council in 1952. Lexington Terrace, built
on an urban renewal site adjacent to Poe Hones, was designed to
house 677 Black famlies in five high rise and several lowrise
buil di ngs. Ex. 129, Devel opnent Program Parts |I-VIIl, Project
No. MD 2-19, Program Reservation No. MD 2-A, Frenont Avenue,
Baltinmore 2, Maryland, submtted by Housing Authority of

Baltinmore City at 2 (May 29, 1952) (HA 12673-744 at HA 12673-77).

Mur phy Hones was built on the George Street urban renewal
site, on fifteen acres sandw ched between MCul | oh Honmes and t he

Lexi ngton Terrace high rises. At the urging of Federal
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officials, HABC i ncreased the size of the project from643 to 758

units. Ex. 132, Housing Oficials Begin Plans for Final Project,

Balti more Sun (June 8, 1957) (PL 33870) (Federal officials
rejected “experinental” plan which would have put larger famlies
into hones with yards, because it provided for a density of only
35 famlies to an acre, rather than the federally approved 50);

Ex. 133, Agency Approves Honme Plan Shift, Baltinmore Sun (Cct. 4,

1958) (PL 28904) (Federal government insisted that project size
be increased fromthe originally planned 643 to 750 units); Ex.

133A, New Hone Project Due in the Fall, Baltinmore Sun (March 19,

1963) (PL 017024-25) (Murphy Hones “expected to serve as an
i mportant source for the relocation of famlies displaced from

t he proposed Madi son-Park North renewal project”).

E. RESEGREGATI ON STEPS | N BALTI MORE

On June 25, 1954, the Baltinobre Housing Authority announced
an official policy of “desegregation” and the Comm ssioners of
HABC adopted a policy of open occupancy. Ex. 136, Raci al
Rel ati ons Service and O fice of the General Counsel,

Nondi scrim nati on Cl auses in Regard to Public Housing, Private

Housi ng and Urban Devel opnent Undertakings (Oct. 1957) (NA 00041-

42); Ex. 137, Aiver C. Wnston, Executive Director, HABC,

Desegregation Address to HABC Enpl oyees (June 30, 1954) (PL

196



030173-88) (policy not to be imrediately effective); Ex. 161
Menorandum from A iver Wnston, Meeting with Comrunity Agencies,
with attached HABC Meeting of Staff on Visiting Conmunity
Agencies (Nov. 3, 1954) (“It nmust be pointed out that the policy
is not to be applied prom scuously or that it will have
application for every famly. W are not going to require anyone
to live anywhere against their w shes.”) (PL 31509-27); Ex. 138,
Letter fromdiver Wnston to Charles L. Levy, Director (Nov. 16
1954) (PL 030326-28) (“In view of the segregated cultural pattern
prevailing in the City, we decided that inplenmentation of this
policy could not be undertaken w thout thorough and carefully

pl anned training of the local staff in the phil osophy of
desegregation and the techniques required for a successful
operation.”); Ex. 138A, Menorandum from Edgar M Ewing to Ellis

Ash, Further Steps on Inplenentating Desegregation (April 5,

1955) (PL030535-030560) (admi ssion that in April 1955 HABC stil
not “operat[ing] on the prem se that every applicant will be
advi sed of the availability of any project according to his

preference.”).

1. Shifting Denographics
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In 1953, Local Defendants had acquired Fairfield Honmes, the
White war housing project built on vacant land in Fairfield. At
the tinme the project was acquired, Local Defendants determ ned to
convert it fromWite to Black occupancy because of the pressing
need for Black housing. Ex. 3, Hirsch at 59; Ex. 141, Edgar
Ewi ng, Untitled Report (Mar. 6, 1953) (PL 031580-87, at PL
031582- 83, 031586) (report notes that the area i mredi ately
adjacent to Fairfield “is alnobst entirely occupi ed by Negroes”
and “[t]he area around Fairfield Homes is primarily industrial.”

After the United States Supreme Court announced its decision in

Brown v. Board of Education in May of 1954, the plan was changed
to desegregate Fairfield Homes, which, in any event, becane
essentially Black. Ex. 2, Taeuber at 37; Ex. 138, Letter to from
Aiver Wnston to Charles L. Levy, Director, Washington Field

O fice, Public Housing Authority, fromdiver Wnston, Executive
Director (Nov. 16, 1954) (PL 030326-28); Ex. 145, HABC, Notes on
Managenment Division Staff Meeting (Nov. 3, 1954) (PL 030319-21);

Ex. 146, Tabulation by Cost Center (Dec. 31, 1955, June 30, 1956

and Dec. 31, 1956) (PL 030436-38); Ex. 147, Menorandum from Harry
Wei ss to Edgar Ewing (Feb. 1, 1957) (PL 030736-42); Ex. 147A,
Menor andum from Maul sby (Sept. 11, 1964) (PL 031204-06) (HABC

docunent admtting that Fairfield not part of the “real
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desegregati on program” but rather was a deliberate change in

raci al occupancy).

By Decenber 1955, 44 units at Latrobe and 30 units at
Per ki ns were occupied by Black famlies. A year later, 194 units
at Latrobe and 139 units at Perkins were occupied by Bl ack

fam i es. Ex. 2, Taeuber at 37-38; Ex. 146, Tabul ati on by Cost

Center (Dec. 31, 1955, June 30, 1956 and Dec. 31, 1956) (PL

030436- 38) .

In 1955, HABC opened the two high rise projects (Flag and
Laf ayette) under a desegregation policy, but, eventually, the
projects becane mgjority Black occupied. Lafayette Courts opened
wth 99 per cent African-Anerican tenants in April 1955. Flag
House, planned as de jure segregated Wite, opened three nonths
|ater a few blocks away with 70 per cent White occupancy.
Mor eover, HABC qui ckly converted Flag to Bl ack occupancy; by 1964
it was 75 per cent Black. Ex. 2, Taeuber at 42-45; Ex. 146,

Tabul ati on by Cost Center (Dec. 31, 1955, June 30, 1956 and Dec.

31, 1956) (PL 030436-38).

2. Response to 1964 Cvil Rights Act

In 1964, Congress passed Title VI of the Cvil R ghts Act of

1964 barring racial discrimnation in prograns adm ni stered by
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t he Federal governnment. Seem ngly in response, HABC began
actively to assist Black fanmlies to nove to the all-Wite
projects in all-Wite nei ghborhoods with nmuch success. By August
30, 1968, there were 53 Black famlies in residence at O Donnell
19 at Brooklyn, and 18 at Clarenont. Ex. 162, Menorandum from

Van Story Branch to R C. Enbry, Requirenents for Admi nistration

of Low Rent Housing Under Title VI of the Gvil Rights Act of

1964 — Selection of Applicants and Assignnment of Dwelling Units

(Cct. 16, 1968) (HUD 01637-47 at HUD 01641).

3. HABC s "Three Choice" Tenant Assignnent Pl an

In 1968, HABC subnitted its “three choice” tenant assignment
plan to HUD. The plan grouped HABC s fam |y projects into four
“l ocations” (Northwest, Central, East and Sout heast). The plan
on its face allowed applicants to choose one or nore “locations,”
and to reject two offers of housing without penalty. Ex. 162,
Menorandum from Van Story Branch to R C. Enbry (Cct. 16, 1968)

(HUD 01637-47 at HUD 01638, 01642).

Federal Defendants approved HABC s “three choice” tenant
sel ection and assignnment plan, and explicitly approved the

grouping of the projects into the four “locations.” Ex. 163,
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Letter fromVincent AL Marino to Robert C. Enbry (Jan. 17, 1969)

(0197- 98).

Van Story Branch of HABC wote to Housi ng Comm ssi oner

Robert C. Enbry, Jr. in 1968 that “[b]y broadening the |ocation
base, we broaden the applicant’s opportunities for housing. He
has already defined the areas in which he will live, and he can
still exercise choice. The predictionis that he will not find

it necessary to reject three areas, whereas he mght well reject
three individual projects. Therefore, he is allowed a choi ce,

and in this manner vacancy loss is reduced.” Ex. 162, Menorandum
fromVan Story Branch to R C. Enbry (Cct. 16, 1968) (HUD 01637-

47 at HUD 01643).

At the end of 1991, 86 per cent of the 2388 Whites in HABC s
fam |y public housing devel opnents lived in either O Donnell
Hei ghts, Brooklyn Homes or C arenont Hones. Ex. 169, HABC Sem -

Annual Statistical Bulletin (Dec. 1991) (PL 026918-70).

In 1995, Brooklyn Honmes renai ned 62 per cent Wiite (310 out
of 500 units), O Donnell renmained 33 per cent White (292 out of
887 units) and C arenont renmi ned 22 per cent White (97 out of
444 units). Ex. 169B, Housing Authority of Baltinore City,

Di vi sion of Housing Managenent, Race of Fam |ies by Devel opnent
(Aug. 21, 1995) (HUD 01616-01617); Ex. 8, Deposition of Lyle

Schurman (Vol . 3) at 445-493.
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F. HABC S DEVELOPMENTS BEG NNING IN THE M D-1960s

Begi nning in 1964, HABC devel oped, with HUD site approval
and funding, nine famly and famly/elderly public housing
devel opnents conprising 2453 units — McCul |l oh Extension (516
units), the Broadway (429 units), Spencer Gardens and Julian
Gardens (43 units), M. Wnans (140 units), Rosenont and Dukel and
(136 units), OCswego Mall (35 units), Sonerset Extension (60
units), Hollander Ridge (1000 units) and Charles K Anderson
Village (121). Ex. 2, Taeuber at 42, 73. A brief history of

each devel opnent is exam ned bel ow.

During the sane period, the Federal Defendants al so approved
and funded approxi mately 2800 units of “scattered site” famly
public housing units contained in 18 separate devel opnents. 1d.

at 74-77.

1. McCul | oh Ext ensi on

The Devel opnment Program for MCul | oh Extension, which added
516 units of public housing adjacent to McCull oh Honmes, a forner
de jure segregated “Negro housing” project, was submtted to HUD
in Decenber 1964. HABC and HUD knew that the site was next to
five existing public housing projects housing 2,754 famlies, and

that “all of these projects currently house Negro famlies.” Ex.
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176, HABC, MCul | oh Extension Devel opnent Program MD 2-23 (Dec.

1, 1964) (HA 12648-72 at HA 12661).

A local official cormmented as to the McCulloh site that
“It]his is a good site for devel opnent provided there is no
objection to the growi ng concentration of public housing in this
area.” Ex. 177, Menorandum from Edward M nor to Ellick Mslan

(Aug. 12, 1960) (HA 09236-38 at 09237).

All residents of the McCulloh site prior to clearance were
African-Anmerican, and the site was in a census tract that was 99
per cent African-Anerican in 1970. Ex. 2, Taeuber at 74; EX.
176, HABC, MCul | oh Extensi on Devel opnent Program MD 2-23 (Dec.

1, 1964) (HA 12648-72 at HA12660).

HABC s devel opnent application, contenplating that up to 60
per cent of the African-Anerican occupants of the site would be
rel ocated to public housing was approved by HUD. Ex. 176, HABC,
McCul | oh Ext ensi on Devel opnent Program MD 2-23 (Dec. 1, 1964)(HA

12648- 72 at HA12660-61) .

The NAACP filed a formal conplaint with the Secretary of HUD
on behal f of African-Anmerican residents who were being forced off
the site. Nevert hel ess, HUD all owed the project to go forward.
Ex. 178, Conplaint Filed with Departnment of Housing and U ban

Devel opnent, MCul | oh Hones Extension Public Housing project,
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Bal ti more, Maryland (HA 22439-66); Ex. 178A, NAACP News Rel ease

(June 24, 1966) (HA 13328-13329); Ex. 179, Relocation Fault

Found, Baltinore Sun (Feb. 7, 1967) (HA 22247-50 at 22249).

2. The Broadway

I n August 1965, HABC subm tted the devel opnent application
for the Broadway Hones, MD 2-25. The site was just east of
Br oadway, and just south of the 1950 Broadway Urban Renewal
Project. HABC and HUD knew that the site was in the vicinity of
si x existing public housing projects. The site was characterized
as a slumsite. Additionally, the site was an existing Bl ack
nei ghbor hood and all of the residents of the site at the tinme of
the application were Black. Ex. 180, Devel opnent Program

Project No. MD 2-25 (Aug. 10, 1965) (HA 12580- 625).

3. M. Wnans

The devel opnment programfor M. Wnans was submtted to HUD
in OCctober 1966. HABC and HUD knew that the area was an existing
African- Aneri can nei ghborhood. All 135 famlies residing on the
site at the tine the devel opnent programwas submtted were
African- Anerican. Ex. 181, Devel opnent Program Project No. M

2-29 (Cct. 4, 1966) at 7 (PL 031490-507 at PL 031494). HABC and
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HUD knew t hat Westport and Westport Extension were adjacent to
M. Wnans. Ex. 181, Devel opnent Program Project No. M 2-29
(Cct. 4, 1966) at 2-3 (PL 031490-507 at PL 031492-93).
Nevert hel ess, HUD approved the site. As of 1970, and up to the
present, all 140 M. Wnans public housing units have been
occupi ed by African-Anerican tenants. Ex. 2, Taeuber at Tabl es

3-6.

4. GOCswego Mall

I n August 1967, the Baltinmore City Council approved the
extension of the 1950 cooperation agreenent to the Oswego Mall
site. Oswego Mall was the first public housing project HABC
devel oped using the “turnkey” nethod, whereby public housi ng was
built by a private devel oper on land controlled by the private
devel oper, and then sold to HABC. See Ex. 183, HABC Response to
Neal Request for Adm ssion No. 24; Ex. 184, Odinance No. 1099

(Aug. 7, 1967) (PL 033571-73).

Local Defendants characterized the site as being “racially
m xed.” Ex. 5, Pendall Famly Projects at Table 1; Ex. 185,

Menor andum from Edgar Ewi ng, Map Showi ng Turn-Key Locations (Dec.

13, 1967) (HA 22723-44).
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I n Septenber 1967, the HUD Regional Ofice gave tentative
site approval conditioned on the site's being coupled with a site
in a Wite area — either the proposed Col mar Park Apartnents site
in Medfield or the Belle Vista site in Northeast Baltinore. Ex.
186, Letter from Vincent A. Marino, HUD to Richard L. Steiner
(Sept. 11, 1967) (HA 16897-98); Ex. 187, Menorandum from St ei ner
to As Listed, with attached materials re Belle Vista site (July
24, 1967) (PL 046215-20); Ex. 188, Menorandum from Edgar Ewing to
As Listed, with attached materials including Colmar (Dec. 13,

1967) (PL 046222-43).

Local Defendants conplained to HUD s Assistant Secretary
about the requirenent of bal ancing segregated with desegregated
sites. Ex. 189, Letter from Eugene Feinblatt to Don Hummel |
(undated) (PL 029254-56) (conplaining that “[t]he inter-group
relations [fair housing] section of the Housing Assistance
Adm ni stration’s regional office in Philadel phia has insisted
that a turnkey project nust either be in an all Wite
nei ghbor hood, or, if in a predom nantly non-Wite nei ghborhood,

nmust be paired with one in an all White nei ghborhood.”).

HUD s Assistant Secretary reversed the regional office’ s
deci sion, and allowed Local Defendants to go forward with the
project. Ex. 190, Letter from Don Hunmel to Eugene Feinbl att

(Sept. 20, 1967) (PL 029257).
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The OGswego Mall site was devel oped and, by 1977, all 35
units were occupied by African-Anerican tenants. Ex. 193, Report

on Cccupancy (Aug. 5, 1977) (HUD 1574-1613 at HUD 1600).

HUD never required that Belle Vista or Col mar Park

Apartnents be acquir ed.

5. Sonerset Extension

In 1969, the Baltinore City Council approved the extension
of the cooperation agreenent of 1950 to the Somerset Extension

site.

Wen the Sonerset Extension (MD-42) opened, it added sixty

units to the 257 units at Sonerset Court.

As of 1977, all 60 units were occupied by African-Anericans.
It has remained all Black ever since. Ex. 192, Ordinance No. 646
(Dec. 15, 1969) (PL 050105-08); Ex. 193, Letter from Van Story

Branch to Dean Reger, with attached Report on Occupancy (Aug. 23,

1977) (HUD 01574- 1613 at HUD 01606).

These units were originally proposed for a predom nantly
Wi te area of Southwest Baltinore. After HABC was unable to
obtain City Council approval of that site, HUD authorized the
transfer of the units to the Sonerset site, expanding this fornmer

de jure segregated project. Ex. 185, Menorandum from Edgar
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Ewi ng, Map Showi ng Turn-Key Locations (Dec. 13, 1967) (HA 22723-

44); Ex. 194, letter fromR C. Enbry to Vincent Marino, HUD
(June 26, 1969) (PL 053004-05); Ex. 183, HABC Response to Neal

Request for Adm ssion No. 21.

6. Rosenont

In 1975, the construction of the Rosenont and Dukel and
projects in Rosenont, a West Baltinmore comunity of African-
Ameri can honeowners, added another 136 units in a 98 per cent

Bl ack nei ghbor hood.

This | ocation was sel ected despite reservations about the
suitability of the site — “They are three odd pieces of |and
over | ooked when the surrounding areas were inproved because of
their unattractiveness. . . . M. Enbry said he has m sgivings
because the projects would be difficult to maintain after
conpl etion due to bad terrain problens (hills, railroad tracts,
etc.).” Ex. 195, HABC Sunmary of Conmi ssion-Staff D scussion

(Feb. 17, 1970) (HA 16938-43).

African- Aneri can residents of Rosenont opposed devel opnent
of public housing in this all-Black nei ghborhood. The Rosenont
Nei ghbor hood | nprovenent Associ ation wote to city officials

asking that they withdraw this site because of the “fostering of
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‘de facto’ segregation” and the “[e]stablishnment of a ghetto.”
Ex. 196, Letter Joseph Wles, President, Rosenont Nei ghborhood
| mprovenent Association to Robert Enbry, DHCD (Mar. 6, 1970) (HA

13645-46 at HA 13646).

When this was not effective, the Rosenont Nei ghborhood
| mprovenent Associ ation asked HUD to stop the project, asserting
that “[t]he building of a public housing project on this site,
| ocated in the heart of a Black community, would be perpetuating
de facto segregation since these units would only house Bl ack
citizens. This act would be in strict violation of federal
statutes governing the selection of sites for building such
projects, and demands an i mredi ate test of legality in a court of
| aw. ” Ex. 197, Letter to Robert C. Enbry, Jr., Conm ssioner,
HUD, from Joseph S. WIles, President, Rosenont Nei ghborhood
| mprovenent Association (July 27, 1970) (HA 3614-19 at HA 3614-

15) .

Despite being explicitly warned that they were creating

segregation, HUD and HABC noved forward with this devel opnent.

a. Hilton Street Portion of Rosenpbnt Package

In 1969, HABC devel oped, and HUD approved and funded, a site

| ocated near H lton Street, bordering the then-predom nantly
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White Irvington nei ghborhood, as part of the Rosenont/Dukel and

package.

After HABC purchased the Hilton site property and obtai ned
City Council approval of the site, the project net strong
opposi tion from nei ghborhood residents and el ected officials.
Ex. 198, Letter fromCarl Friedler, State Senator to Donald

Hunmel (Jan. 10, 1969) (PL 050443- 44).

HABC defended the Hilton Street site and argued the
i nportance of |ocating sone public housing outside of the inner-
city. HUD took no stand, telling a state senator in 1969 that

the i ssue was a matter of “local concern.”

| medi ately thereafter, the Baltinmore City Council w thdrew
its earlier approval of the site and deleted the site fromthe
cooperation agreenment. Ex. 199, Letter fromR C. Enbry to
Donal d Hummel (Jan. 17, 1969) (PL 050445-46); Ex. 200, Letter
fromR C Enbry to WIliam Donald Schaefer (Feb. 6, 1969) (PL
050449-50); Ex. 201, Odinance No. 583 (PL 050447-48); Ex. 202,
Letter fromDon Humrel to Carl Friedler (Jan. 24, 1969) (HA

13544) .

b. Upt on Area
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In 1979, HUD s O fice of Fair Housing and Equal Opportunity
recommended agai nst placing an assi sted housing project in the
Upt on area because of the high mnority concentration and high
| ow-i nconme concentration. “The subject site is |ocated in Wst
Baltinmore, in an area of high mnority and | owincone
concentration, with over half of the popul ati on earning under 80
per cent of the nean famly inconme. Upton presently has over 700
units of assisted rental units occupi ed al nbst exclusively by
mnorities. . . [T]lhere are six Section 236 projects in close
proximty to the Upton project. The six projects have a 99.2 per
cent mnority occupancy. It can therefore be anticipated that
t he occupancy of the proposed project could mainly attract
mnorities.” Ex. 203, Menorandum from Maxi ne Cunni nghamto
Thomas Hobbs, Fair Housing and Equal Opportunity Site Review -
Upton - Section 236 - 180 units (Mar. 13, 1979) (HUDBAL 000512-

14) .

HUD aut hori zed HABC to transfer 43 of the outer-city Hilton
public housing units to urban renewal lots in the mnority
concentrated comunity of Upton. The 43 units were devel oped as

Enmerson Julian Gardens and Spencer Gardens.

In 1997, citing the blighting influence of Murphy Hones,

HABC asked HUD for perm ssion to tear down Enmerson Julian Gardens
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along with the larger Murphy project. HUD approved the

denolition application.

7. Hollander R dge

The Hol | ander Ri dge site was selected by Local Defendants.
HABC expl ai ned that “HUD has not been granting approval for any
new public housing unit in an area that is even arguably Bl ack
until that unit has been bal anced by a unit in a predom nantly
Wi t e nei ghborhood. As our urban renewal effort is presently
devoted al nost exclusively to inner city areas where our city’'s
wor st housing is |ocated, and as we try to provide housing for
t he sane econom c group which is being displaced . . ., there is
a great need for new public housing units in these areas.
Because of the HUD s requirenment, it was necessary . . . to find
a site in a Wite neighborhood for a |arge nunber of units to
bal ance the significant amount of housing to be built on urban
renewal lots (particularly in the Gay Street, O dtown and Upton
projects, already in execution).” Ex. 207, Rosedale Farnms (M

2-45) (HA 3585-89 at HA 3589).

HABC cont enpor aneousl y stated: “Recent experience, in
Baltinmore as well as in other cities, indicates increasing

opposition to public housing from nei ghborhood groups, often
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resulting in Cty Council disapproval; the Odinances for several
prom si ng | ocal devel opnments have been withdrawn, after a

consi derabl e i nvestnent by the HABC, devel opers and HUD staff,
because of such opposition. The point is that nunerous sites
maxi m ze the opportunity for opposition, delay and possible
defeat in contrast to Rosedal e Farns, which has al ready received
City Council approval.” Ex. 207, Rosedale Farns (MD 2-45) (3585-
3589 at 3585); Ex. 210, Ordinance No. 643 (Dec. 8, 1969) (PL
033589-92) (Baltinmore City Council Ordinance approving the
Hol | ander Ri dge site and granting exception to requirenment in
Section 3A of the 1950 Ordi nance adopting the Cooperation

Agreenent that public housing be devel oped on slumsites).

HUD aut hori zed HABC to devel op 1000 units of public housing
on this single site at Holl ander R dge as “bal ancing” units for
sites developed in mnority concentrated areas. Ex. 206, Letter
fromVincent Marino to Robert Enbry (Feb. 25, 1970) (HA 12512-
13). Thus the Hol |l ander Ri dge project was approved by HUD and

built by HABC.

a. HUD s Concerns with Holl ander Ridge

HUD staff did express “concern with the concentration of

| owincone famlies on a single site.” Ex. 211, Letter from
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Harold Finger to R C Enbry (May 28, 1970 (HA 12504-05 at
12505). They were al so concerned about environnmental concerns,
dr ai nage probl enms and erosion issues. Ex. 212, Letter from
Allen T. Capp to Robert C. Enbry, with attached Menorandum (Dec.

26, 1972) (HA 12412-26).

As described in 1996 by a HUD consultant: “Hollander Ri dge
is located on the far northeast edge of the City of Baltinore on
a parcel of |and bounded by expressways on two sides and a nmjor
arterial road (Route 40) to the south. . . .The property is
approximately four mles fromdowntown Baltinore, but effectively
cut off fromthe rest of the city by Interstate 95. Al though
technically a non-inpacted site, it is an extrenely isol ated
| ocation that is inconvenient to schools, churches, shopping,
|l aundry facilities, or other services, especially for those
W thout cars. Vehicular access to the site is provided by a
guarded checkpoint on the north side of Pul aski H ghway (Route
40). Oiginally, the property was al so accessi bl e through
residential streets that served the Rosedale community to the
northeast. However, because of crinme problens over the years,

t hese access points have been bl ocked by barricades. A bus route
runs into the property.” Ex. 216, Abt Report, Public Housing
Stock Viability Assessnent, Holl ander Ri dge (Septenber 24, 1996),

at 8 (HUD 02148-254 at HUD 02157); Ex. 217, HABC s Responses to
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Plaintiffs’ Requests for Adm ssions Concerning Facts No. 15; EX.
218, Email from Harold Jackson to Candace Sims (Sept. 6, 1996)

(HUD 06374- 75).

b. Opposition in Rosedale to Hollander Ridge Site

Rosedal e, a community adjacent to the Hol |l ander Ridge site,
was |ocated in Baltinmore County. Fromthe beginning, the
Hol | ander Ri dge devel opnent was opposed by many Rosedal e

residents. Ex. 213, Robert N. Young, Review and Comment

Transmittal Menorandum Metropolitan O earinghouse (HA 16647-73).

8. Charl es K. Anderson Vill age

In 1980, HABC applied to HUD to acquire and convert to
public housing the Patapsco Park Apartnments, a 120-unit federally
subsi di zed failed apartnent conplex in Cherry Hll. This
application was approved by HUD, and resulted in the 120-unit
Charl es K. Anderson Village public housing devel opnent. See Ex.
2, Taeuber at Map 6; Ex. 219, Letter fromM J. Brodie to Thonas
R Hobbs (Nov. 28, 1980) (HUD 03907); Ex. 220, Menorandum of
Under st andi ng, Patapsco Park Apartnments (April 6, 1981) (HUD

03881-90) .
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The plan was to acquire the apartnment conpl ex and convert
exi sting tenants to public housing tenants. Ex. 220, Menorandum
of Under st andi ng, Patapsco Park Apartnments (April 6, 1981) (HUD

03881-90) .

Acqui sition of the Patapsco Park Apartnments conplex did not
i ncrease the housing opportunities available to mnority tenants.
At the tinme of acquisition, its residents were already 100 per

cent African-American. |d. at HUD 038876.

The Patapsco Park Apartnent conplex was | ocated directly
adj acent to the existing all-African-Anerican occupied Cherry
H |l Honmes, Cherry Hi Il Extension, and Cherry Hi |l Extension |
public housi ng devel opnents, and brought the total nunber of
segregat ed public housing units in that fornmer “Negro housing”

comunity to 1,718.

Charl es K. Anderson was 100 per cent African-American
occupied until it was recently enptied by HABC. See Ex. 2,

Taeuber at 74-75.

At the sane tinme that HUD approved devel opnment of Charles K
Anderson as mnority famly public housing in the mnority and
poverty-concentrated Cherry Hill nei ghborhood, HUD di sapproved
t he devel opment of elderly public housing in Cherry HIl. HUD

determ ned that the Cherry H Il site “is located in an area
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cont ai ni ng an undue concentration of assisted famlies.
According to our best estinmates, 66 per cent of the famlies of
the proposed area qualify as | owincone and 55 per cent of al
housing units are HUD assisted.” Therefore, according to HUD
the site failed to conply with the requirenent that “[t]he site
nmust pronote greater choice of housing opportunities and avoid
undue concentration of assisted persons in areas containing a

hi gh proportion of |owincone persons.” See Ex. 2, Taeuber at
Tabl es 4-6; Ex. 221, Letter from Thomas R Hobbs to M J. Brodie

(Feb. 4, 1981) (HUDBAL 037030-37).

G THE SECTI ON 23 LEASED HOUSI NG PROGRAM

In 1967, HABC began using the new HUD program Section 23
Leased Housing. The Leased Housing program permtted HABC to
| ease private units from owners under contracts that all owed HABC

to subl ease the units to lowinconme famlies. Ex. 238, Van Story

Branch, Progress Report for Leased Housing (Cct. 25, 1968) (PL

030810-18) .

HUD approved funding for 250 | eased housing units in
Baltimore. Ex. 238A, Menorandumfrom Marie McQuire to Vincent

Marino (March 15, 1967).
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In 1967, HUD tenporarily w thheld approval of funding for
HABC s participation in the Section 23 Leased Housing programin
response to the City Council’s geographic restriction of the
program s area of operation. Ex. 240, Menorandum from Marie C,
McGQuire, Acting Deputy Assistant Secretary to Don Hummel

Assi stant Secretary (Jan. 23, 1967) (PL 029258).

On February 15, 1967, Secretary Robert Waver approved the
application for 250 units. Ex. 241, Menorandum from Robert

Weaver to Don Hummel (Feb. 15, 1967) (PL 029259).

Inits letter to Local Defendants approving the application
for 250 units, HUD s Assistant Secretary Don Hunmel stated that
he was accepting the Baltinore U ban Renewal and Housi ng Agency's
(BURHA' s) statenents as “conpl ete assurance” that the restriction
to urban renewal areas would not “result in violations of the
site selection criteria under Title VI.” He also warned |ocal
housing officials: “You are expected to be constantly alert to
prevent |leasing only in areas which will perpetuate Negro
concentration.” Ex. 242, Letter from Don Humrel to Richard L

Steiner (Mar. 10, 1967) (PL 029260-62).

A city housing official subsequently remarked that
“Baltinmore City is the only locality in the United States having
a Leased Housi ng Program where the area of operation is

restricted to certain confines of the locality.” Ex. 243, Van
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Story Branch, Experience to Date with Leased and Used Housing

Prograns, Draft and Comments (June 18, 1970) at 2 (PL 030828-36).

HABC itsel f recogni zed that “the program was consi derably
hanpered by the restriction of the area of operation to the
designated renewal areas of the city. GCenerally, housing that
was offered was |located in blighted areas or was in a dil api dated
condition which would require extensive rehabilitation.” HABC
al so recogni zed the need for housing to be offered in “areas in
whi ch Negro concentrations are not predomnant.” Ex. 238, Van

Story Branch, Progress Report for Leased Housing (Cct. 25, 1968)

at 2, 7 (PL 030810-27 at PL 030811, PL 030816); see also Ex. 243,

Van Story Branch, Experience to Date with Leased and Used Housi ng

Prograns, Draft and Comments (June 18, 1970) (PL 030828- 36).

On June 27, 1968, HUD found Local Defendants in violation of
Title VI of the Cvil R ghts Act of 1964 based on evi dence that
all of the 75 units under |ease after one year were |located in
areas ranging from@80 per cent to 99 per cent Black. Ex. 244,

Letter fromMarino to Moyer (June 27, 1968) (PL 030788-95).

Subsequently, HABC's allocation of Leased Housi nhg was
reduced from 250 to 150 units. HUD, however, allowed HABC to
continue to operate the segregated units already under |ease

wi t hout requiring any desegregative actions by HABC. Ex. 238,
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Van Story Branch, Progress Report for Leased Housing (Cct. 25,

1968) at 1 (PL 030810-27).

HABC phased out the Leased Housing programin 1976. At that
time, HABC admtted that the programwas “nmediocre” and that “the
basic problemwas the inability to obtain units in better areas
of the city.” Ex. 243A, Menorandum from Van Story Branch to R

C. Enbry, Phase-Qut of the Leased Housing Program MD 2-30 (Apri

12, 1976) (PL 030864- 70).

H. SCATTERED SI TE DEVELOPMENTS

From 1964 (when HABC subnmitted its application for MD 2-24)
to the early 1990s (when Defendants cl osed out Project Uplift),
Def endant s devel oped approximately 2800 units of “scattered site”
public housing as part of 18 separate devel opnents. Ex. 1, Maps,

map 9e; Ex. 2, Taeuber at 47-49, 74-77; Ex. 5, Pendall Scattered

Sites at 1.

The Gty Council Ordinance authorizing the scattered site
devel opnents specifically limted the devel opnent to vacant
structures. Ex. 222A, Ordinance No. 459 (May 21, 1969) (PL
033579); Ex. 222, Ordinance No. 293 (Mar. 16, 1977) (PL 033614).
These units were all devel oped by rehabilitating existing

structures instead of using new construction.
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HUD wai ved site and nei ghborhood standards for sonme of the
projects. See, e.qg., Ex. 223, Menorandum from Law ence Sinons to
Thomas Hobbs (Nov. 22, 1978) (1356-1359) (providing waiver for
scattered site project MD 2-63); Ex. 229, Menorandum from
Lawrence B. Sinons to Thomas Hobbs, Request for Waivers - Public
Housi ng Program Acquisition with Rehabilitation Projects M 2-64,
MD- 2- 65, MD-2-66, MD-2-67, MD-2-68 (Aug. 30, 1979) (1356-1359)
(providing waivers for scattered site projects MD 2-64, MD 2-65,

MD 2-66, MD 2-67 and MD 2-68).

HABC s applications to HUD for the scattered site projects
i ncluded identification of the |ocation of potential properties
to be acquired. See, e.q., Ex. 230, Letter fromM J. Brodie to
Thomas R Hobbs, with attached docunents (Mar. 3, 1980) (1360-
1398) (includes list of possible sites for MD 2-69 at 1395-1397;
al so includes chart showi ng racial conposition of census tracts
in Baltinmore City at 1391-94, as well as chart show ng nunber of
units in each census tract at 1398); Ex. 232, Letter fromM J.
Brodie to Thomas R Hobbs with attachnents (Cct. 21, 1980)
(HUDBAL 000123-163) (forwarding Prelimnary Site Report for M 2-
72 including chart show ng racial conposition of census tracts
(at HUDBAL 000140-143) and list of possible sites for MD 2-72

(at HUDBAL 000145-162)).
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HABC supplied HUD with nonthly status reports |isting
addresses of units conpl eted and under construction. See, e.q.,
Ex. 232A, Letter fromMJ. Brodie to Thomas Hobbs w th attachnent
(Jan. 16, 1980) (HUDBAL 001227-001231) [part of D5154] (nonthly
status report for scattered site projects MD 2-63 and 2-65
showi ng address and census tract of units started and conpl et ed);
Ex. 232B, Scattered Site Monthly Status Reports (HUDBAL 003554-
003669) (monthly status reports for various dates for scattered
site devel opnents MD 2-62, 2-64, 2-66, 2-67, 2-68, 2-69, 2-73 and
2-74 showi ng address and census tract of units started and

conpl et ed).

HABC provi ded certificates of conpletion, also listing the
units in the project. See, e.qg., Ex. 232C, Letter fromM J.
Brodi e, Executive Director to Thonmas R Hobbs, HUD (July 2, 1982)
(HUD 1303-1307) (enclosing Certificate of conpletion for MD 2-62
and a list of all properties included in the devel opnent); Ex.
232D, Letter fromM J. Brodie, Executive Director to Thomas R
Hobbs, HUD (April 15, 1983) (HA9091-9099) (enclosing Certificate
of Conpletion for MD 2-67 and a |list of all properties included

in the devel opnent).
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1. MD 2-24

The Devel opnment Program for MD 2-24, HABC s first scattered
site public housing project, was submtted to HUD i n Cct ober
1965. It planned 100 units of public housing in the Harlem Park
urban renewal area. Ex. 224, Devel opnment Program Project No. M

2-24, Harlem Park (Cct. 5, 1965) (HA 12626-47 at HA 12629).

Al'l of the existing famlies that were relocated to nmake way
for the project were African-Anerican. All of the units were
devel oped in census tracts that were over 90 per cent Black in
1970. Ex. 5, Pendall Scattered Sites at 11, Table 11; Ex. 224,
Devel opment Program Project No. MD 2-24, Harlem Park (Cct. 5,

1965) (HA 12626-47 at HA 12636).

2. M 2-76

The devel opnent programfor MD 2-76, the “Baltinore
Denonstration Project,” was submtted in 1976. Ex. 225, Letter
fromR C Enbry to Everett Rothschild (Aug. 9, 1976) (HUD 01897-

930) .

According to the Menorandum of Understandi ng between HUD and
HABC for this project, vacant City-owned properties, in nost
cases properties the Gty had acquired through tax sale, were to

be used for this devel opnent. Ex. 228, Letter fromM J. Brodie
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to Thomas Hobbs with attached Report (July 13, 1979) (HUDBAL

001674-726 at HUDBAL 001720-21).

The devel opnent program i ncluded maps showi ng the | ocation
of vacant houses available for the project; these units are
concentrated in nei ghborhoods identified as West Baltinore and
East Baltinore, the existing Black ghettos. Ex. 225, Letter
fromR C Enbry to Everett Rothschild (Aug. 9, 1976) (HUD 01897-

930 at HUD 01911-12).

HUD s Fair Housi ng and Equal Qpportunity D vision approved
the project saying it “neets all applicable Gvil R ghts and
equal opportunity requirenents.” Ex. 226, Menorandum from Jackson

Cronk to Maxi ne Cunni ngham (Sept. 10, 1976) (HUDBAL 3481).

Two years |later, HABC wote to HUD, stating that the
Bal ti nore Denonstration Project, MD 2-76, and other projects
devel oped under its Menorandum of Understanding had resulted in
“the successful rehabilitation of nore than 1400 scattered site
units throughout Baltinore.” Based on this “success,” HABC asked
for additional waivers of HUD requirenents for additional
projects. Ex. 227, Letter fromM J. Brodie to Everette H

Rothschild (Aug. 1, 1978) (HUD 03511-14).

HUD replied, granting a waiver of the Mnority Housing

OQpportunities siting requirenments for one project, but stating
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that further waivers would not be granted until HUD reviewed the
Fi nal Eval uation Report of the Denonstration Project. Ex. 227A,
Letter from  Thomas R Hobbs to M J. Brodie (Dec. 5, 1978) (1282-

1284) .

In 1979, HABC submitted its Final Report for the
Denonstration Project. Sone 95 per cent of the units of this
“Denonstration Project,” according to HABC s own report to HUD
were in census tracts at |east 88 per cent mnority as of the

1970 census.

3. Additional Scattered Site Devel opnents

I n August 1979, HUD s Assistant Secretary granted site and
nei ghbor hood wai ver requests for projects MD 2-64, MD 2-65, MD 2-
66, MD 2-67 and MD 2-68 based on the purported “success” of the
Denonstration Project. HUD s waiver for these five scattered
site devel opnents again included a specific requirenent “that at
| east 21 percent of the units to be selected will be |ocated
outside areas of mnority concentration.” Ex. 229, Menorandum
from Lawence B. Sinons to Thonas Hobbs, Request for Waivers -
Publ i ¢ Housi ng Program Acquisition with Rehabilitation Projects
MD- 2- 64, MD-2-65, MDD 2-66, MD-2-67, MD-2-68 (Aug. 30, 1979)

(1354- 59).
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In March 1980, HABC submitted the Devel opnent Program for M
2-69. Ex. 230, Letter fromM J. Brodie to Thomas R Hobbs, wth
attached docunents (Mar. 3, 1980) (1360-1398). The attached
Menor andum of Under st andi ng from HABC agai n characterized it as
“a continuation of the very successful Vacant House Program under

whi ch over 2000 units have al ready been conpleted or are being

devel oped.” HABC agai n on paper assured HUD that “[a] m ninmm of
21 per cent of the selected units will be outside mnority
i npacted areas.” |1d. at 1370. The submi ssion included |ists of

potential properties and census tract information, show ng the
properties are concentrated in mnority concentrated areas. 1d.

at 1391-1398.

HUD s Ofice of Fair Housing and Equal Opportunity
recommended approval of this project, noting: “The City of
Baltinore has stated in this submssion that it wll select a
m ni rum of 21 per cent of the selected units outside mnority
i npacted areas unless the Public Housing Authority denonstrates
that | ess than 21 per cent of housing suitable for use in the
programis |located outside mnority areas.” Ex. 231, Menorandum
from Rheba M I berry to Thonmas Hobbs, Fair Housi ng and Equal
Qpportunity Division Review- MD 2-69 (May 21, 1980) (HUDBAL

03075).
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However, when MD 2-69 was conpleted in 1988, 97 per cent of
the units were in census tracts that were over 80 per cent Bl ack.

Ex. 5, Pendall Scattered Sites at 11, Table 11

Once again, HUD funded these units, and took no action at
all to sanction HABC or require HABC to take any desegregative

conpensat ory measures.

4. MD 2-72

In October 1980, HABC submitted the Prelimnary Site Report
for MD 2-72, including |ists of possible properties and
i nformation regardi ng the raci al denographics of census tracts

where the properties were | ocat ed.

I n Decenber 1980, HUD s Ofice of Fair Housing and Equal
Qpportunity agai n recommended approval of the project “wth the
stipulation that 21 per cent of all proposed units be |ocated
outside areas of mnority concentration.” Ex. 232, Letter from
M J. Brodie to Thomas R Hobbs with attachments (COct. 21, 1980)
(HUDBAL 123-63); Ex. 233, Menorandum from Rheba Ml berry to
Thomas Hobbs, Prelimnary Site Report Review (Dec. 15, 1980)

( HUDBAL 000165) .

I n Septenber 1981, HUD s Ofice of Fair Housing and Equal

Qpportunity conditionally approved the MD 2-72 project with the

227



caveat that “it appears that the Authority’s tenant selection

criteria may have been a contributing factor to this situation.”

HUD approved MD 2-72 “conditioned upon receipt of an
adequate tenant selection policy that would result in public
housi ng tenant popul ations nore reflective of the Gty’'s total

raci al conposition.”

When MD 2-72 was conpl eted, over 98 per cent of the units
were |l ocated in census tracts that were over 80 per cent Bl ack.
Ex. 5, Pendall Scattered Sites at 11, Table 11; Ex. 234,

Menor andum from Rheba Gaal t ney to Thomas Hobbs, Revi ew of
Devel opnent Program Baltinore Cty, MD 2-72 (Sept. 15, 1981)
(HUDBAL 000108-20); Ex. 235, Letter from Thomas R Hobbs to M J.

Brodie (Sept. 30, 1981) (HUDBAL 000105-07).

5. Project Uplift

Project Uplift, or Baltinore Uplift, was the |ast scattered
site project developed in Baltinore before the search for
Fairfield replacement housing. It was still ongoing at the tine
t hat HABC applied for funding for Fairfield replacenment housing
and the tinme HUD approved funding for Fairfield replacenent

housi ng.
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The sites acquired by HABC for Project Uplift were purchased
by HABC from private individuals who were Washi ngton investors.
See Ex. 13, Hobbs Dep., at 168-170; Ex. 269, HABC Responses to

Harris Request for Adm ssions No. 4.

On April 6, 1984, HUD sent HABC an Invitation for Low Rent
Publ i ¢ Housi ng Application, specifically for acquisition of
exi sting housing. Ex. 270, Letter from Thomas R Hobbs to Marion
Pines (April 6, 1984) (HA 13904-11). Wthin three weeks, HABC
submtted two applications, Project MD 2-77 for 210 units and
Project MD 2-78 for 80 units. Ex. 271, Letter from Marion Pines
to Thomas R Hobbs (April 24, 1984) (HA 13903); Ex. 272,

Application MD 2-77 and MD 2-78 (April 24, 1984) (HA 13912-42).

On July 24, 1984, HUD notified HABC of a reservation of
funds for MD 2-78. NMD 2-78 was never devel oped. The fund
reservation states: “Every effort should be made to | ocate
buil di ngs for acquisition with or without rehabilitation outside
areas of mnority concentration.” The fund reservation al so
states “[t]he units nust not be located in areas with | arge
concentrations of subsidized housing and | ow i ncone residents,
but be utilized to deconcentrate | owinconme residents into

nei ghbor hoods with little or no subsidized housing.”

On August 10, 1984, HUD requested a conplete list of the

Project Uplift properties. On August 24, 1984, HABC sent HUD a
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list of 215 properties. Ex. 274, Letter from Thomas R Hobbs to
Marion Pines (Aug. 10, 1984) (HA 13880-82); Ex. 275, Letter from

Marion Pines to Thomas R Hobbs (Aug. 24, 1984) (HA 13869-79).

Al nost one year later, in June 1985, HUD informed HABC t hat
123 of the identified properties were acceptabl e because they are
| ocated “outside areas of mnority concentration” or were in
“revitalizing neighborhood areas.” Ex. 276, Letter from Thonmas

R Hobbs to Marion W Pines (June 3, 1985) (HA 13891-902).

In June 1985, HUD advised HABC that it nust have “a 3:1
ratio of mnority versus non-mnority locations” in order to

satisfy the site and nei ghborhood standards for Project Uplift.

One-hundred and five of the 108 Project Uplift sites that
were occupied prior to acquisition were occupi ed by African-
American tenants. Ex. 278, Menorandum from Stan Canpbell to
Robert Ferguson, with attached Rel ocation Plan (Feb. 5, 1986) (HA

13686- 707 at HA 13689).

I n January 1989, HUD advi sed HABC that HUD was in the
process of dividing Project Uplift into two projects to assi st
HABC in reaching the Date of Full Availability (DOFA) on the
first 110 units, and allowing additional tine for HABC to
conplete the remaining 66 units. Ex. 278A, Letter from St.

CGeorge 1.B. Crosse to Robert Hearn (Jan. 9, 1989) (HA14019-21).
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By March 1989, HABC reported that 41 of the Project Uplift
units had been conpl eted, another 37 had been started, that 19
had not yet been started, and that three were on hold. In June
1990, HABC reported that it was working on or had conpleted 18
additional Project Uplift properties, none of which was on the
March 1989 list. Ex. 278B, Wekly Rehabilitation -- Progress
Report, March 1989 (HA 13952-59); Ex. 278C, Wekly Rehabilitation

-- Progress Report, June 1990 (HA 13758-60).

HUD al | owed HABC to use two mllion in Community Devel opnment
Bl ock Grant (CDBG) funds to develop Project Uplift units in
mnority areas during 1989, and an additional $500,000 in CDBG
funds for Project Uplift units in mnority areas during 1990.
Ex. 278E, Baltinore City CDBG Program 1989 Performance Report
(MCC 000526- 000731 at 000607); Ex. 278F, Baltinore City CDBG
Program 1990 Performance Report (MCC 000732-000915 at 000774-

000775).

I n Decenber, 1992, HUD approved HABC s Devel opnent Cost
Budget/ Cost Statement for Project Uplift MD 2-77. Ex. 278G
Devel opnment Cost Budget/ Cost Statenent, Project MD 2-77 (Dec. 31,

1992) (HA14027- 29).

Project Uplift was conpleted and cl osed out by January 1993.

Ex. 279, Letter from Maxi ne Saunders to Robert Hearn (Jan. 6,
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1993); Ex. 269, HABC Responses to Harris Request for Adm ssions

No. 10.

Five years |ater, HABC was proposing to denolish 26 units in
MD 2-77 (out of a total of 110 units) and proposing to denvolish

16 units of MD 2-89, out of a total of 66 units.

Four years later, in 2002, HABC reported that only 56 units
of the 110 units in MD 2-77 were occupied. Ex. 280, Fax from
Yves Djoko to Cassandra Loving, with attachnment Units Proposed
for Denmolition (Dec. 10, 1998) (HUD 07012-13); Ex. 281,

Di sposition Application for Holy Nativity and St. John's
Devel opnent Corporation at HA 44009 (April 2002) (HA 43992-

44066) .

6. Fairfield Repl acenent

HUD and HABC began to devel op plans for the replacenent of
Fairfield Hones in 1987. Project Uplift was still under
devel opnent at that tinme, and woul d not be closed out until 1993.
On April 6, 1987, HABC filed an application with HUD for
publ i c housi ng devel opnent funds to replace Fairfield s 300

housi ng units.

On Septenber 30, 1987, HUD reserved funds for 100 units,

Publ i ¢ Housi ng Project Number NMD06-P002-081 (“MD 2-81"). In the
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fund reservation sent to HABC, HUD specifically provided that the
funds coul d not be used for school conversions or scattered site

publ i ¢ housi ng.

Additionally, the fund reservation explicitly provided that
site approval for the project had to occur within 12 nonths of
the reservation, or by Septenber 30, 1988. See Ex. 283, Letter
fromSt. CGeorge |.B. Crosse, Manager, HUD to Marion Pines,
Commi ssi oner, Nei ghborhood Progress Adm nistration (Sept. 30,

1987) (HUD 20167- 69).

The HUD fund reservation stated: “Every effort should be
made to | ocate buildings for acquisition with or wthout
rehabilitation outside areas of mnority concentration.” EX.
283, Letter fromSt. George |I.B. Crosse, Manager, HUD to Marion
Pi nes, Conm ssi oner, Nei ghborhood Progress Adm nistration (Sept.

30, 1987) (HUD 20167-69).

The fund reservations for Fairfield replacenent units were
conditioned on the Local Defendants’ assurances of conpliance
with Title VI of the Cvil R ghts Act of 1964 and Title VIII of

the Gvil Rights Act of 1968.

The first seven potential sites identified by HABC by March
1988 were all in inpacted areas, three of which were adjacent to

exi sting HABC public housing devel opnents; the renaining four
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were all in mnority concentrated nei ghborhoods. By May 1988,
all seven sites had been di sapproved by HUD under the site and
nei ghbor hood standards either because they were in an area of
mnority concentration or because of an undue concentration of
assi sted housing. Ex. 284, MenorandumfromJanes S. Kelly to St.
CGeorge 1.B. Crosse (Mar. 3, 1988) (PL 032753-54); Ex. 285, Chart:
Fairfield Replacenment Housing Sites (Mar. 31, 1993) (PL 033158-

67).

HABC t hen proposed scattered site properties for MD 2-81.
HUD revi ewed these sites. Ex. 286, Menorandum from Rheba G
Gnal tney, Director Fair Housing and Equal Opportunity Division,
to St. CGeorge |I.B. Crosse, Manager (Sept. 8, 1988) (HUD 4154);
Ex. 287, Menorandum from Rheba G Gaaltney, Director Fair Housing
and Equal Qpportunity , to St. George |.B. Crosse, Manager (Feb

27, 1989) (HUD 20217-18).

HUD determ ned in Septenber 1988 that of the 92 sites
currently proposed by HABC for MD 2-81, 80 per cent were |ocated
in areas of mnority concentration. In February 1989, HUD s Fair
Housi ng and Equal Qpportunity Division recormended approval of
80 sites proposed by HABC for MD 2-81. Ex. 286, Menorandum from
Rheba G OGnaltney, Director Fair Housing and Equal Opportunity
Division, to St. George |I.B. Crosse, Manager (Sept. 8, 1988) (HUD

4154); Ex. 287, Menorandum from Rheba G OGwnaltney, Director Fair
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Housi ng and Equal Opportunity , to St. George |.B. Crosse,

Manager (Feb. 27, 1989) (HUD 20217-18).

7. HUD Reservation of Additional Fundi ng

As of Septenber 1989, HABC had failed to identify the
necessary sites in non-inpacted areas and site approval for M 2-
81 had not occurred. On Septenber 26, 1989, HUD reserved funding
for another 20 units of Fairfield replacenent housing,
reservation MD 2-84. As with the reservation for MD 2-81, this
reservation again required that sites for all the units be
approved within 12 nonths of the reservation, i.e., by Septenber
1990. The reservation also required that every effort be nmade to
| ocate sites outside areas of mnority concentration, and that
the units not be located in areas with | arge concentrations of
subsi di zed housing and | owinconme famlies. Ex. 288, Letter from
Robert W Hearn, Executive Director HABCto St. George |.B
Crosse, Manager HUD (April 14, 1989) (HUDBAL 014286-90); Ex. 289,
Letter fromSt. CGeorge |.B. Crosse, Manager, Baltinmore HUD to
Robert W Hearn, Executive Director HABC (Septenber 26, 1989) (PL

032943- 46) .

Throughout this period, HABC represented in subm ssions to

HUD that all replacenent units would be in non-inpacted areas.
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Ex. 290, Letter from Robert W Hearn, Executive Director HABC to
St. George |.B. Crosse, HUD (July 31, 1989) (PL 032934-36) (“W
will locate Fairfield replacenment housing in census tracts and
nei ghbor hoods that are not areas of mnority concentration or
areas with a concentration of assisted famlies.”); Ex. 291,
Menorandum from Harry W Staller, Acting Regional Adm nistrator
HUD to Kirk Gray, Director, Ofice of Public Housing, HUD (Sept.
25, 1989) (“The HABC will undertake to put all replacenent units
on uni npacted sites nmeeting the Site and Nei ghbor hood
Standards.”) (HUD 19999-20001); see also Ex. 292, Gty of
Bal ti nore, Resolution No. 24 (Jan. 18, 1990) (HUDBAL 13540-46)
(Baltinmore City Council Resolution approving attached Fairfield
Hones Repl acenent Housing Plan: “It is also our intent to
provi de replacenment housing in census tracts which do not have a
concentration of lowincone or mnority famlies or

concentrations of assisted housing in order to assure that ful

choi ces and real opportunities exist for famlies to find housing

in and outside areas of mnority and assisted housing

concentration.”).

HUD al | owed HABC to pl ace 200 of the 300 Fairfield
replacenent units in mnority inpacted nei ghborhoods and required
that 100 of the units be in non-mnority areas. Ex. 286,

Menor andum from Rheba G Gnal tney, Director Fair Housing and
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Equal Qpportunity Divisionto St. George |I.B. Crosse, Mnager

(Sept. 8, 1988) (HUD 4154).

HUD advi sed HABC that, for purposes of identifying those 100
units placed in “non-mnority” areas, units placed in mnority
concentrated areas that were urban renewal or “Nei ghborhood
Strategy Areas” would count as sites in non-inpacted areas. Ex.
287, Menorandum from Rheba G Gaaltney, Director Fair Housing and
Equal Qpportunity to St. CGeorge |I.B. Crosse, Manager (Feb. 27,
1989) (HUD 20217-18); Ex. 293, HABC Response to Harris Request

for Adm ssion No. 16.

I n Novenber 1989, HUD advi sed HABC that the “current
procedure in use for determning the acceptability of scattered-
site units is satisfactory.” Ex. 294, Letter fromSt. George
| .B. Crosse, Manager to Robert W Hearn, Executive Director, HABC

(Nov. 30, 1989) (PL 032950-51).

In May 1993, M chael Janus, HUD General Deputy Assi stant
Secretary, suggested that HUD and HABC devel op together “a map by
census tract or, preferably, by nei ghborhood indicating areas
within the Gty” which satisfied HUD s “non-inpaction”
requi renents. Ex. 295, Menorandum from WIIliam Tanburrino to

Maxi ne Saunders (May 7, 1993) (HUDBAL 013721-22).
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8. HABC and HUD s Col |l aborative Efforts on Site
Proposal s

The proposal was nade in an effort to elimnate “guessworKk”
by HABC when proposing sites. Ex. 296, Menorandum from WI I iam
Tanmburrino to Maxi ne Saunders (May 17, 1993) (HUDBAL 013723-24)
(“I't was suggested that such a map could elimnate any
‘guesswork’ on the part of HABC in identifying non-inpacted sites
and m ght increase the nunber of smaller, non-inpacted areas in

whi ch to devel op repl acenent housing.”).

Census tract, block group (a subdivision of a census tract),
bl ock (a subdivision of block group) and nei ghborhood were all

consi der ed.

HABC proposed using “bl ock” as that would provide HABC with

t he nost potential sites.

HUD s Ofice of Fair Housing and Equal Opportunity proposed
usi ng “nei ghbor hood” because that “woul d best satisfy the site
and nei ghbor hood standards, and that bl ock groups and,
especially, blocks could allow selective additions of public
housi ng units in nei ghborhoods which are already mnority-

i npacted.”

The deci sion was nmade to devel op a map usi ng bl ock group.
Ex. 296, Menorandum from W I Iliam Tanburrino to Maxi ne Saunders

(May 17, 1993) (HUDBAL 013723-24).
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The Baltinore City Planning Departnent ended up mappi ng both
by census tract and by bl ock group, and additional nmaps conparing
the two. This way, Local Defendants could analyze the areas that
wer e consi dered “non-inpacted” by using bl ock groups, and anal yze

t he areas considered “non-inpacted” by using census tracts.

At a neeting regarding this issue on June 16, 1993, it was
concl uded that “HABC benefits to keep census tract but under
certain circunstances, they' d |like to use non-inpacted bl ock
groups.” Ex. 298, Handwitten Meeting notes (June 16, 1993) (PL

033210- 12) .

Based on this analysis, HABC proposed to use census tract,
suppl enmented with “non-inpacted bl ock groups on a case by case
basis.” Ex. 299, Letter from Daniel Henson to Maxi ne Saunders,

wth attachnments (June 16, 1993) (HUD 4194-98).

HUD approved HABC s request to use census tract,
suppl emrented with “non-inpacted” bl ock groups |ocated within
otherwise mnority inpacted census tracts. HUD told HABC “[w] e
bel i eve that expanding the opportunities to find additional sites
will facilitate the devel opnment process.” Ex. 301, Menorandum
from Harol d Jackson to Melissa Peters (June 28, 1993 (PL 033219);
Ex. 302, Letter from Maxine Saunders to Daniel Henson, with

attachnment (July 7, 1993) (PL 033220-29).
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HUD admtted that, for purposes of Fairfield replacenent
housing, it considered an area to be racially inpacted only if it
was nore than 60 per cent Black. Therefore, HABC coul d have
pl aced all the Fairfield “non-inpacted” units in areas that were
majority Black, but |ess than 60 per cent Black, and satisfy
HUD s criteria. Ex. 303, Fed. Defs’ Mdtion to Dismss, or, in

the Alternative, for Summary Judgnment at 21-22.

By August 1990, HABC had not proposed approvable sites for
the first 100 units of replacenent housing awarded al nost three
years earlier, or the 40 units awarded subsequently. HUD
approved the Fairfield denolition application (based on HABC s
statenent that it “intended” to locate the units in non-mnority
areas), and at the sane tinme agreeing to fund the remaining 160
units of replacenent housing. Ex. 304, Menorandum from M chael
B. Janis, GCeneral Deputy Assistant Secretary PIHto Marry W
Staller, Deputy Regional Adm nistrator (Aug. 20, 1990) (HUD

19965- 68) .

On Cctober 10, 1990, HUD informed HABC that the Fairfield
denolition application had been approved. Ex. 306, Letter from
Maxi ne Saunders, Manager HUD to Robert W Hearn, Executive

Director, HABC (Cct. 10, 1990) (HUD 19940).
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9. School 47

As of January 1992, four and a half years after the
reservation of the first 100 units of Fairfield replacenent
housi ng, HUD and HABC had still not agreed on any sites for any

Fairfield replacenment units.

At that time, HABC finally submtted the School 47 site in
Canton. This site was in a non-mnority neighborhood and in a
census tract that was 97.5 per cent Wiite at the time of the 1990

census.

On January 16, 1992, the Fair Housing and Equal COpportunity

Di vi sion reconmended that the site be approved.

On April 1, 1992, HUD notified HABC that this site was
approved. Ex. 307, Menorandum from Harold S. Jackson, Director
Fai r Housing and Equal COpportunity Division to Maxi ne Saunders,
Manager (Jan. 16, 1992) (PL 33062); Ex. 308, Letter from Maxine
S. Saunders, Manager to Robert W Hearn, Executive Director, HABC

(April 1, 1992) (HA 18661-63).

I n Septenber 1992, Local Defendants decided not to use
School 47 for Fairfield replacenment housing. Ex. 309, Letter
from Robert W Hearn, Executive Director, HABC to John Cain
Ni chol as D Adano and Perry Sficas, Baltinore Gty Council (Sept.

10, 1992) (HA 06026).
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On Septenber 10, 1992, HABC requested a waiver of HUD s site
and nei ghborhood standards to allow all of the Fairfield
repl acenent units to be developed in mnority areas. The waiver
request contended that sites acceptable to HUD have been, and
will continue to be, opposed by nei ghborhoods, and that pl acenent
of public housing in those nei ghborhoods woul d cause “m ddl e
class flight.” Ex. 310, Letter from Robert W Hearn, Executive
Director, HABC to Joseph G Schiff, Assistant Secretary, HUD

(Sept. 8, 1992) (PL 33095-98).

At a neeting on Cctober 16, 1992, HUD advised HABC that it
was denying the wai ver request. However, HUD gave final approval
to proceed with devel opnent of MD 2-84, the 20 units on the East
Preston Street sites. Ex. 311, Menorandum from M chael A
Smer coni sh, Regional Adm nistrator to Joseph G Schiff, Assistant

Secretary (Cct. 27, 1992) (PL 33102-04).

At a followup neeting in Decenber involving HUD Regi onal
Fai r Housi ng and Equal Opportunity and HABC personnel, HUD
advi sed HABC t hat “HUD understood the [housing] authority’s
dilemma.” HUD's Ofice of Fair Housing and Equal Opportunity
advised HABC to “utilize the enforcenent authority of the Fair
Housing Act to elimnate community opposition to sites that are

avai l able in nonm nority nei ghborhoods.” Ex. 312, Mnutes of

242



Meeti ng, HUD Manager’s Conference Room (Dec. 18, 1992) (PL

033121-22).

10. West Preston Street

In a 1990 revi ew of proposed sites on East Preston Street,
HUD s Ofice of Fair Housing and Equal Opportunity had
recommended di sapproval of the sites based on the sites’ |ocation
“in a 100 percent mnority concentrated area.” Ex. 313,
Menor andum from LaVerne L. Brooks, Acting Director, Fair Housing
and Equal Opportunity Division to Dean K. Reger, Acting Manager

(May 16, 1990) (HUDBAL 019853).

In 1993, HUD s Public Housing Division also reconmended
rejection of the Preston Street sites because it was found to be
a “very undesirable area” with a | ot of suspected drug activity.
Ex. 314, HUD internal nenorandum from Candace Sinms to Mary Ann

Henderson and Melissa Peters (Feb. 12, 1993) (PL 033147).

Nevert hel ess, construction was started on the 20 East
Preston Street units in Decenber 1993. However, only 10 of the

20 proposed units were ever conpl eted.

In 1998, HABC Executive Director Daniel P. Henson |11
stated: “Just so we are all clear on how | stand on this. [ f we

were | ooking at starting Preston Street today, | would deno the
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entire block rather than to start this project. This is a

t ext book exanpl e of everything that is wong about how we used to
do business. The only good thing about it is that we can | earn
what not to do in the future. Design plans that were outdated
before we started; inmediate change orders due to shifting site
conditions vs. the plans; poor and del ayed decisions all al ong

t he way; poor docunentation of problens; the absol ute wong

nei ghbor hood, selected primarily because of the |ack of

resi stance (easy since there was no one living there at the

time), etc. Ex. 317, Menorandum from Carnelious Harrison to

Steve Broach with attachnments (July 13, 2001) (PL 082039-46).

11. Acceptabl e Repl acenent Sites

On April 2, 1993, HUD infornmed HABC t hat a package of sites
— 15 of the 17 sites for MD 2-85 — was acceptable. The
acceptabl e sites included 1706 and 1802 Ashl and Avenue, 504 Baker
Street, 1812 W Baltinore Street, 108 S. Cal verton Street, 1825,
2205 and 2355 Druid H Il Avenue, 1709 E. Eager Street, 1058 W
Fayette Street, 107 N. Glnore Street and 2039 W Lanval e Street,
all of which were identified by HUD as being in mnority
concentrated census tracts. Only two of the approved sites, 1925
and 1929 W Baltinore Street were identified by HUD as being in

non-mnority census tracts.
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By July 1993, HABC had added additional sites in tract 2003
to the MD 2-85 package — 1931 W Baltinore Street, 436 S. Payson
and 31 South Pulaski. HUD s Fair Housing and Equal Qpportunity
O fice approved the sites while admtting that “the street where
the site is |ocated may be di stressed and inpacted.” Ex. 319,

I nternal HUD Menorandum from Harold S. Jackson to Candace Sinms

(Aug. 16, 1993) (PL 033236); Ex. 405, Map.

In April 1994, HUD granted anot her extension of the
construction start deadline until July 31, 1994, stating that HUD

“does not wish to delay this project any further.”

By June 1994, HUD had revi ewed plans and specifications for
these sites — one of the last steps before they went out to bid.
Ex. 321, Letter from Candace Sims to Dani el Henson (April 4,
1994) (HUDBAL 014042); Ex. 322, Letter fromBill Tanburrino,
Director Public Housing Division, HUD to Daniel P. Henson,
Executive Director, HABC (June 13, 1994) (HUDBAL 014342-46); Ex.

405, Map.

In July 1994, HUD granted HABC an extension until Septenber
30, 1994 for construction start, stating: “This should provide
sufficient time to finalize the construction bid docunents, bid
the project and award the contract.” Ex. 323, Letter fromBil

Tanmburrino to Daniel P. Henson (July 1994) (HUDBAL 014626).
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As of August 1994, according to HUD s Production Control
Chart, all the units for MD 2-85 had been selected and all the

desi gn docunents had been approved by HUD

Al so, that nonth, HUD forwarded the executed Annua
Contribution Contract for MD 2-85 to HABC. Ex. 324, Production
Control Chart (Aug. 5, 1994) (HUDBAL 021986-998); Ex. 325, Letter
from Candace Sims, Director, Housing Devel opnment Division to

Dani el P. Henson (Aug. 31, 1994) (HUDBAL 013352-55).

By Novenber 1994, HABC had received bids for the work to
devel op MD 2-85, had forwarded i nformati on on those bids to HUD
and had received perm ssion fromHUD to negotiate with a single
bi dder. Ex. 326, Letter from Daniel Henson to WIIiam Tanburrino
(Sept. 30, 1994) (HUDBAL 022002-03); Ex. 327, Letter fromWIIliam

Tanmburrino to Dani el Henson (Nov. 17, 1994) (HUDBAL 022081-82).

On February 9, 1994, HUD wote HABC approvi ng 23 properties
in the 800 and 900 bl ocks of Jack and Stoll Streets in Brooklyn.
These sites were i Mmedi ately adjacent to the 500 unit Brooklyn

Hones public housi ng devel opnent.

By August 1994, havi ng approved the sites, HUD was revi ewi ng
appraisals for these sites. Ex. 328, Letter fromDavid K Elam
HABC to Candace Simrs, HUD (Decenber 10, 1993), with attached map

(PL 033253-54); Ex. 329, Letter from Candace Sims, HUD to David
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El am (Feb. 9, 1994) (PL 033275); Ex. 330, Menorandum from Candi

Sinms to Bill Tanburrino (Aug. 24, 1994) (HUDBAL 014428).

In April 1994, HUD notified HABC that six sites in the 1700
bl ock of Lemmon Street and the 100 bl ock of S. Mount Street had
been approved as non-mnority sites. Those sites are all in the
northern portion of census tract 1903. That census tract was 36
per cent Wiite and was considered non-mnority by HUD. Ex. 331,
Menor andum from Harol d Jackson, Director, Fair Housing and Equal
Qpportunity Division to Candace S. Simms, Director, HUD (April 8,
1994) (HUDBAL 013407); Ex. 332, Letter from Candace S. Sinms,
Director HDD to David Elam HABC (April 21, 1994) (HUDBAL

013410); Ex. 405, Map.

By July 1994, HUD was review ng appraisals for the sites.
Ex. 333, Draft letter fromWIIliam Tanburrino, Director to David
Elam HABC, wth attached appraisals and transmttal nmeno from

HABC (July 25, 1994) (HUDBAL 014437-53).

HUD al so gave HABC prelim nary approval on the Hol abird Park
Apartnments site, which is a non-inpacted site by HUD st andards.
HUD s notes of a May 2, 1994 neeting indicate that the “City wll
hire an architect after our review of appraisal is conpleted --
then they can negoti ate w owner and begi n di scussi ons on
rel ocation. 30 days needed w owner.” Ex. 282, Fairfield

Repl acenent proposed Locations (Feb. 4, 1994) (HUDBAL 016242-66);
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Ex. 334, Fairfield handwitten neeting notes (May 2, 1994)
(HUDBAL 013386); Ex. 335, Rapid Reply letter from Candace Si nms

to JimKintz (April 8, 1984) (HUDBAL 013390-94); Ex. 405, Map.

On February 24, 1995, HUD sold to HABC the Montpelier
Apartnents for the sumof $1.00 (one dollar). The purpose of the
acqui sition was for HABC to devel op public housing with funds
fromthe Maryl and State Partnership Rental Housing Program These
apartnents had been di sapproved by HUD s Fair Housing and Equal
Qopportunity Division for replacenent housing on May 27, 1988.

Ex. 285, Chart: Fairfield Replacenent Housing Sites (Mar. 31,
1993) (PL 033158-67); Ex. 336, Menorandum from Dani el P. Henson,
Executive Director, HABC to Eric C. Brown, Deputy Executive
Director, HABC (Feb. 10, 1995) (HA 5334-35); Ex. 337, Settlenent
Statenment (HA 5331-32); Ex. 338, Letter from Donna Poggi Keck,

HABC to Yvonne Johnson, Maryland (PL 49101); Ex. 405, Map.

12. Ham | t on

In April 2000, HABC and Baltinore City identified sites for
15 scattered site public housing units in the primarily Wite
Ham | t on nei ghborhood. Ex. 408, Menorandum from Patricia Payne,
Comm ssioner HCD to Laurie Schwartz, Deputy Mayor, HABC 15

Property Board Letter Submittal Sunmmary (COct. 10, 2000) (BW
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00021-22); Ex. 409, Letter from Mayor Martin O Malley to Patricia
Payne, HABC (July 27, 2000) (BW00029) (approving of the units as
they will “restore vacant houses to desirable placed to |ive .

| heartily support and approve the Housing Authority’s

plan.”).

These units were to be devel oped usi ng HUD owned hones, and
HABC and HUD signed contracts for the sale to HABC of the
majority of the units. Ex. 410, Executed sales contracts for

various properties (BWO00356-366).

I n August 2000, approval of the funding of these units was
pl aced on the agenda of the Baltinore City Board of Estimates.
Ex. 411, Menorandum from Patricia Payne, Comm ssioner to
Presi dent and Menbers of the Board of Estimates, HABC 40

Repl acenment Housing Units in Non-Ilnpacted Areas (Aug. 14, 2000)

( BW 00026- 00027. 01) .

There was conmmunity opposition to the placenent of these
units. Ex. 25, Kramer Deposition (3/19/03, vol. 2 at 310:5 -
314:10); Ex. 412, Videotape of newscasts relating to the 40

Ham I ton units; Ex. 413, Public Housing Strateqy R les Baltinore

Nei ghbors, Washi ngton Post (Nov. 9, 2000) (PL 075128-075129)
(quoting counsel for Local Defendants: “The people that spoke
tried to deenphasi ze race, but there were a | ot of buzzwords.

Those neetings were horrible.”).
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I n January 2001, HABC notified HUD that it had deci ded not
to proceed with these sites. Ex. 414, Letter from Paul G aziano,
HABC to Harold Young, HUD (Jan. 2, 2001) (BWO00353); Ex. 25,

Kramer Deposition (3/19/03, vol. 2 at 310:5 - 314:10).

HUD agreed to cancel the contracts for purchase of the
proposed units. Ex. 415, Letter fromHarold Young, HUD, to

Deni se Duval, HABC (Jan. 11, 2001) (BW00350).

13. G her Non-I|npacted Areas

In the early 1960s, HABC was | ooking at two vacant |and
sites in Wiite areas. One site was referred to as the “Brooklyn
Ext ensi on” or “Brooklyn” site, near the all-Wite Brooklyn Hones.
Br ookl yn Hones was at that tinme 100 per cent White occupied, and
the entire Brooklyn nei ghborhood was over 98 per cent Wite. The
second site was identified as the City Hospital site. 1In 1960,
the residential nei ghborhoods surrounding City Hospital were over
95 per cent Wiite. Ex. 245, Menorandum from Harry Weiss to
Ellick Maslan (April 28, 1961) (HA 09217); Ex. 246, Potenti al
Public Housing Sites, Baltinore, Maryland (Aug. 19, 1960) (HA
09227); Ex. 247, MCC Responses to Neal’'s Request for Adm ssion
Nos. 7 and 8; Ex. 406, Map of Sites Available in Non-Mnority

Concentrated Areas.
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Both sites were evaluated by Local Defendants as
“favorable.” Ex. 246, Potential Public Housing Sites, Baltinore,
Maryl and (Aug. 19, 1960) (HA 09227). In May 1961, both sites
were submtted to HUD along with two sites in segregated areas
(identified as “Sonerset” and “MCulloh”) as part of an
“unofficial” Devel opment Program Ex. 246A, R C. Oser,

Chronol ogy - Devel opnent Program - 741 DUs (March 9, 1965) (HA

22549). Neither site was ever devel oped for public housing.

In 1968, several turnkey sites in Wite nei ghborhoods were
al so under consideration. These included the Belle Vista site in
northeast Baltinore and the Col mar Gardens site in Medfield which
HUD originally tied to site approval for Oswego Mall. Both sites
were characterized by Local Defendants as being in “predom nantly

Wi te” nei ghbor hoods.

O her sites under consideration at the sanme tinme that were
characterized by Local Defendants as being in “predom nantly
Wi te” nei ghborhoods were a site at 6000 Bow eys Lane in
northeast Baltinore, a site at Athol and Davis Avenues in
Irvington, and a site on DeSoto Road off Georgetown Road in the
Wi t e nei ghborhood of Mrrell Park. Ex. 185, Menorandum from

Edgar Ewi ng, Map Showi ng Turn-Key Locations (Dec. 13, 1967) (HA

22723-44 at HA 22733-34, HA 22739-42); Exhibit 406, Map of

Avail able Sites.
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As of Decenber 1967, City Council Odinances for the DeSoto
Road site, the Colmar Gardens site, and the Athol and Davis
Avenue sites had been prepared. Ex. 185, Menorandum from Edgar

Ewi ng, Map Showi ng Turn-Key Locations (Dec. 13, 1967) (HA 22723-

44 at HA 22743).

In June 1969, HABC advised HUD that it w shed to w thdraw
the “previously approved” DeSoto Road site. This request was
granted. Ex. 403, Letter fromR C Enbry to Vincent Mrino, HUD
(June 26, 1969) (PL 053004-05). None of these five sites was

approved by the Cty Council.

Addi tional turnkey sites that were identified by Local
Def endants as being in “predom nantly White” nei ghborhoods under
consideration at around the sane tine were 2400 Patapsco Avenue,
in the southwest Baltinore Wiite nei ghborhood of Lakel and; the
4900 bl ock of Wetheredsville Road in the D ckeyville
nei ghbor hood; Buena Vi sta Avenue near 41st Street in the Wite
nei ghbor hood of Handen; and Forest Park Avenue and Pickw ck Road,
in the D ckeyville neighborhood. Ex. 406, Map of Avail able
Sites. As of May 1968, the Buena Vista site was |isted by Local
Def endants as “reconmended.” However, none of these sites was
devel oped for public housing. Ex. 248, Vacant Turnkey Public
housing Sites for Review, with attachnents (date unreadable) (HA

14766-79); Ex. 249, Menorandumfrom R S. Myer, Recommended
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Vacant Sites for Turnkey Public Housing (May 17, 1968) (HA 14780-

82) .

In 1969, HABC requested site approval from HUD for the
“Upland Site” MD 2-48 at A d Frederick and Swann. The site was
characterized by HABC as “located in a predom nantly Wite area.”
In 1970, HABC expressed concern about getting Cty Counci
approval because the Gty Council President was opposed to public
housing on the site. This site was never devel oped for public
housi ng. Ex. 250, HABC Summary of Comm ssion-Staff D scussion
(Feb. 17, 1979) (HA 16938-43); Ex. 251, Letter fromR C Enbry
to Vincent Marino (Nov. 10, 1969) (HA 13344-52); Ex. 406, Map of

Avail able Sites.

In 1970, HABC was considering a site which it characterized
as “predom nantly White” at Frederick and MI1lington Avenues in
the Steuart H |l Conservation District. This project was pl anned
for 120 lowrise famly units. Ex. 250, HABC Summary of
Comm ssion-Staff Discussion (Feb. 17, 1979) (at HA 16941); Ex.
406, Map of Available Sites. This site was never devel oped for

publ i ¢ housi ng.

In 1968, HABC was considering a site in Anne Arundel County
within the HABC s 10 mle area of operation. This proposal was
dropped. Ex. 252, Letter fromHenry R Lord to Joseph Burstein

(August 12, 1968) (HA 16976-78); Ex. 406, Map of Available Sites.
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14. HABC and Non-i npacted Areas

From 1964 to the present, Baltinore City has owned property
appropriate for residential developnent in non-mnority
nei ghbor hoods and/ or predom nantly Wite census tracts but has
not devel oped public housing on any of these properties. See EX.
6, Nat hanson Report at 4-5 of Overview, Ex. 247, MCC Responses to

Neal s Requests for Adm ssion No. 21.

During the period 1979 to 1990, HABC was devel opi ng hundreds
of scattered site public housing sites in Baltinore' s nost
di stressed nei ghbor hoods and was di sposing of |arge nunbers of
vacant residential units in the Montgonmery Urban Renewal Area in
Federal Hill/South Baltinmore |ocated in Census Tract 2201. Ex
416, Excerpts fromBaltinmore City Land Di sposition Records for
Mont gonmery Urban Renewal Area. Those vacant units were all sold
for private residential use. See, e.qg., Ex. 417, Menorandum from
M J. Brodie to Honorable President and Menbers of the Board of
Esti mat es, Reconmendation to Approve Disposition Agreenent, 708
S. Sharp Street, Mntgonery Urban Renewal Area, and attached
Agreement (Nov. 3, 1982) (BC 001457-001487 at BC 001461)
(agreenent requiring the purchaser to occupy the property for at

| east three years); Ex. 406, Map of Available Sites.
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None was used for public housing devel opnent. HABC has

never devel oped any public housing in Census Tract 2201.

During the 1970s, Baltinore Gty also disposed of property
in the sanme census tract for senior apartnents. Ex. 6, Nathanson
Dep., at 1.6. In the early 1980s, Local Defendants di sposed of
anot her property in the sane census tract for private
condom niuns. Ex. 6, Nathanson Dep., at 1.7. Census Tract 2201,
whi ch had been approxi mately 50 per cent African-Anerican in
1970, was |l ess than 20 per cent African-American as of the 2000

census. | d.

In the md-1980s, Baltinore Cty disposed of nine blocks of
properties in the Canton Waterfront Urban Renewal Area, which was
devel oped as 133 private, high-end market townhouses. Ex. 6,

Nat hanson Dep., at 1.3; Ex. 418, Odi nance No. 80, Urban Renewal

- Canton Waterfront - Renewal Area (June 5, 1984) (PL 076768-74)
(establishing the Canton Waterfront U ban Renewal Area and
authorizing the City to acquire nultiple properties); Ex. 419,
Land Di sposition Agreenent between the Mayor and Gty council of
Baltinmore and A & RFWaterford Joint Venture (Nov. 26, 1986) (PL
076777-825) (sale of property to private developer). These units
are in a census tract that has negligible African-Anerican

popul ation (2.5 per cent). Ex. 6, Nathanson Dep., at 1.3.
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In 1988, Baltinore City sold property in northwest Baltinore
for the sumof one dollar ($1.00) to a private entity to devel op
a senior center. This property was a portion of a parcel of |and
Baltimore City had acquired in 1959 and never devel oped. EX.

421, Deed between Mayor and City Council of Baltinore, and
Nort hwest Senior Center, Grantee (May 2, 1988) (PL077218-077223).

In 1989, Baltinore City sold another piece of the sane
property to a private entity for the sumof $40,000. Ex. 422,
Deed between Mayor and Cty Council, Gantor, and M kva of
Baltinore, Grantee (April 26, 1989) (PL 077224-077227). In 1998
Baltinore City sold the last portion of this parcel for $25, 000
for devel opnment of senior housing. Ex. 6, Nathanson Dep., at
1.2; Ex. 423, Deed between Mayor and City Council of Baltinore,
Grantor, and Harry and Jeanette Wi nberg Wods, Inc., and Pl at

(Aug. 7, 1998) (PL 077228-077234, PL 077214).

These properties are located in Census Tract 2720.02 in the
Cheswol d nei ghborhood of Baltinore. HABC has never devel oped any
public housing in this neighborhood. Ex. 420, HABC Scattered
Sites Assessnents, Executive Summary (Jan. 31, 2002) (HA 74791-

74797 at HA 74794); Ex. 406, Map of Available Sites.

Brightleaf is a 30 townhouse private devel opnent in Munt
Washi ngton. It was devel oped on property owned by the Gty of

Baltinmore. Ex. 6, Nathanson Dep., at 1.1; Ex. 424, Baltinore
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City Land Disposition Records for Rogene Drive and |vynmount Road

(BC 002200-002285); Ex. 406, Map of Available Sites.

Baltinmore City began | ooking for a purchaser for this 5.550
acre parcel in around 1979. See Ex. 424, Baltinore Cty Land
Di sposition Records for Rogene Drive and Ivynount Road (BC

002200- 002285 at BC 002260) .

In 1984, after getting input fromthe Local Gty
counci | persons and t he nei ghborhood association, id. at BC
002233- 002237, the property was sold for $42,000 to a private

devel oper. 1d. at BC 002203.

The conveyance included provisions that the community
associ ation woul d have input in the developnent. 1d. at BC
002207-002208. HABC has never devel oped any public housing in

t he Mount Washi ngt on nei ghbor hood.

In March 1986 the Urban Renewal Plan for the Key H ghway
Area was approved. Ex. 425, Ordinance No. 622, The Approval of
an Urban Renewal Plan for the Key H ghway Area (March 12, 1986)

(PL 076915-76918) .

Baltinmore Gty never devel oped any property in this urban
renewal area for scattered site public housing. [In 1998,
Baltinore Gty sold Cty-owned property in the Key H ghway U ban

Renewal Area to a private devel oper for devel opnment of market
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rate townhouses. Ex. 6, Nathanson Dep., at 1.4; Ex. 426, Land
Di sposition Agreenment between Departnment of Housing and Comrunity
Devel opnent and 840 Key Highway Limted Liability Conmpany (Cct.

7, 1998) (PL 076952-077019); Ex. 406, Map of Available Sites.

In the md to late 1990's Baltinore City di sposed of a
vacant parcel of City-owned land at 1351 S. Cinton Street for
devel opnent of AHEPA (Anerican Hell enic Educational Progressive
Associ ation) Senior Apartnents in Canton. Baltinore's G eek

community was involved in this devel opnment.

HUD al l owed Baltinmore City to subsidize this devel opnent
with $1, 066,000 in HOVE funds for this senior housing project.
Baltinmore City did not offer this property to HABC for
devel opnent of famly public housing. Ex. 6, Nathanson Dep., at
3.6; Ex. 9, Deposition of Stephen Janes (7/18/03) at 81:18 -
85:16; Ex. 406, Map of Available Sites. HABC has no famly or

scattered site public housing in the Canton nei ghborhood.

Baltinmore City has not devel oped public housing on nunerous
City-owned smaller tracts of |and in areas consi dered non-
i mpacted by HABC and HUD (African-American popul ation |ess than
60 per cent), including: 700 block of Singer Ave. in Handen sold
in 1983 (Census Tract 1306)(BC 002338-80); 531 S. Lakewood in
Canton sold in 1986 (Census Tract 103) (BC 003374); 4517-21

Schenley in Roland Park sold in 1986 (Census Tract 2714) (BC
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002306-36); 1229 S. Charles St. in Federal H Il sold in 1990 (LD
014438); 400 MIlington Ave. in 1990 (CT 2005) (LD 014436); 1426
E. Fort Ave. in Locust Point in 1991 (CT 2401) (LD 005231-32, LD
014944--46); 1317 S. Hanover Street in Federal H Il in 1992 (CT
2301) (BC 003357); 2947-49 Hudson St. in Canton in 1993 (CT 101)
(BC 003368); 3320 Southern Ave. in Watherson sold in 1996 (Census
Tract 2703.02) (BC 002381-89); 1414-1416 Lynman Ave in the

Qui | ford/ Honel and area (Census Tract 2712) (LD 005242-58); 2913
Echodal e Ave. in Lauraville (Census Tract 2703.01) (LD 010886);
2639 Fait Ave in Canton in 2001 (CT 104) (BC 001975); 606 Ann St.
in Fells Point in 2001 (CT 203) (find doc reference); 1300
Bayliss St. in Canton in 2001 (CT 2606.05) (BC 001975); 1312-40
Towson St. in Locust Point (CT 2401) (BC 6415-17). Ex. 427,
Selections fromBaltinore City Land D sposition Records; Ex. 406,

Map of Avail able Sites.

Privately owned vacant |and was al so avail able in non-
i npacted areas for residential devel opnent. Thus there is no
doubt that had the City decided to do so, it could have chosen to
forego ot her uses and devel oped | ow i ncone public housi ng chosen
on a plethora of sites that would have been in non-inpacted areas

by any reasonabl e standard.

As noted by Plaintiffs' expert witness, the Cty decided not

to devel op public housing place on the sites of the Heather R dge
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Devel opnent at Red Cedar Place and Baneberry Court in Cheswol d,
The Towers in Cheswol d, Roland Springs in Roland Park, Cross
Keys, the Foster Avenue Townhouses in Canton, the S. Luzerne
Avenue Townhouses in Canton, Washingtonville Addition in Lake
Falls, Canbridge Walk in Canton, Canton Gabl es in Canton,
Greenberry Wods in Mount Washi ngton, Munt Washington Court in
Mount Washi ngton, Deer Ridge in Roland Park, Fireside Circle in

Honel and and Vil l ages of Honel and East in Honel and Sout hway.

Publ ic Housing Authorities are limted in the anmount of
publ i c housi ng devel opnent dollars they can spend to devel op
public housing by HUD s Total Devel opnent Cost (TDC). The TDC is
set by HUD by regulation. See, e.qg., Ex. 428, Amendnent to
Cal cul ati on of Total Devel opnent Cost, InterimRule, 58 FR 62522
(Nov. 29, 1993) (HUDBAL 002866-69); Ex. 429, Public Housing Total
Devel opnent Cost, Final Rule, 67 FR 76096 (Dec. 10, 2002) (PL

058433- 40) .

While the TDC Iimts the amount of public housing dollars
t han can be spent to devel op each unit of public housing, there
isnolimt on the use of other funds to supplenent this, such as
CDBG, HOVE, |owincone tax credits, private donations and private
financi ng. HABC has requested, and HUD has granted, waivers of
the TDC limts for public housing devel opnent in inpacted areas.

Ex. 431, Letter from Christopher Hornig, HUD, to Daniel Henson,

260



HABC (Sept. 4, 1996) (HUD 17419-21) (waiving TDC for Lafayette
redevel opnent by 58 per cent); Ex. 432, Letter from Kevin
Mar chman, HUD, to Estella Al exander, HABC (Dec. 15, 1997) (HUD

13901- 13903) (wai ving TDC for Lexington devel opnent).

In its current Consolidated Plan July 2000 - June 2005 (the
HUD- r equi red pl anni ng docunent for use of HUD funds), Baltinore
City identifies the “Inner Core of the city” as that area of the
city with | arge nunbers of abandoned houses, unoccupi ed houses,
vacant |ots, poor condition of the occupied housing, generally
very | ow househol d incones, and very high | evel of social
problenms. Ex. 433, Baltinore Gty Departnent of Housing and
Communi ty Devel opnent, Consolidated Plan, July 2000 - June 2005
(HA 62209- 393 at HA 62222). One of the objectives for the
di stressed “Inner Core of the city” under this planis to
“provide affordable rental opportunities for |owinconme
househol ds” 1d. at HA 62292. The Plan al so defines the “M ddl e
Ring” of the city (area with increasing problens but wthout the
degree of problens found in the “Inner Core”) and the “Quter
Ring” (area wth a tight housing market and rising property

values). [|d. at HA 62223-62224.

It is Baltinore City's policy to require community support
prior to devel opnent of assisted housing for |ow incone persons.

Ex. 434, Baltinore Departnment of Housing and Comrunity

261



Devel opnent, Devel oper’s Fundi ng Gui de (BW 00436-00448 at BW
00441) (requirenent that devel opers wishing to devel op | owincone
housi ng “include letters of community support” as part of the
devel opnment proposal); Ex. 9, Janes Deposition (7/18/03) at 17-20
(application goes no further if developer fails to provide

evi dence of conmunity support).

I . HUD POLI Cl ES

By the m d-1960s, Federal Defendants were aware that “much
of the public housing available to mnorities was being
constructed in areas of mnority concentration.” Ex. 32, Knapp

Congr essi onal Testinony at HUD 31242.

1. Project Selection Criteria

In 1972, HUD nodified its site selection standards with the
i ssuance of its Project Selection Criteria. See Ex. 121, 37 Fed.

Reg. 203 (Jan. 7, 1972).

During the post-1972 period, HABC devel oped, with HUD site
approval and funding, the 122 unit Charles K Anderson Village in
the Cherry Hill nei ghborhood, and thousands of scattered site
units that were concentrated in a few, mnority-inpacted,

nei ghbor hoods.
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2. Site and Nei ghborhood St andards

Subsequently in 1980, HUD adopted the site and nei ghborhood
standards which contained a strict provision limting new
construction devel opment of public housing in mnority

nei ghbor hoods wher e:

“(i) sufficient, conparable opportunities exist for
housing for mnority famlies in the inconme range
to be served by the proposed project, outside

areas of mnority concentration; or

(ii) the project is necessary to nmeet overriding
housi ng needs whi ch cannot otherw se feasibly be net in
that housing market area.” Ex. 175, 45 Fed. Reg. No.

179 at HUD 03072 (Sept. 12, 1980) (HUD 03068-78).

This provision did not apply to public housing devel opnents
usi ng existing structures. Instead, for all public housing
devel opnents, the regulation generally required, at 24 CFR
841. 202(b), that “[t]he site and nei ghborhood nust be suitable
fromthe standpoint of facilitating and furthering ful
conpliance with the applicable provisions of Title VI of the
Cvil Rghts Act of 1964, Title VII of the Gvil R ghts Act of

1968, Executive Order 11063, and HUD regul ati ons issued pursuant
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thereto,” as well as the requirenent, at 24 CFR 841.202(d), that
“[t]he site nust pronpte greater choice of housing opportunities
and avoi d undue concentration of assisted persons in areas

containing a high proportion of |owinconme persons.” 1d.

J. HUD CONCENTRATI ON OF EFFORTS IN BALTIMORE CI TY

HUD defines the “housi ng market area” as the Metropolitan
Statistical Area ("MSA"). See, e.qg., Ex. 435, HOPE VI Prograns
Application, 2001 (PE6 6524-6625). Baltinore is part of the
Metropolitan Statistical Area including Anne Arundel, Baltinore,
Carroll, Harford, Howard and Queen Anne’s county. Ex. 436, Cty
of Baltinore, Conprehensive Housing Affordability Strategy, 1994-

1998 (Dec. 30, 1993) (HA 71784-71906 at HA 71790).

Wiile Baltinore City is currently 64 per cent African-
American, the netropolitan area is only 28 per cent African-
American. Ex. 436A, Expert Report of Federal Defendants’ Expert

Shel by Lapkoff, at 5.

Only 32 per cent of the netropolitan area’ s households |ive
in Baltinore City. Ex. 436, City of Baltinore, Conprehensive
Housing Affordability Strategy, 1994-1998 (Dec. 30, 1993) (HA

71784-71906 at HA 71793).
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However, HUD has concentrated 89 per cent of the area’s
public housing in Baltinmore City, and has concentrated 50 per
cent of the housing area’ s Section 8 housing in Baltinore City.

ld. at HA 71794.

In total, alnost 72 per cent of the subsidized rental units

in the netropolitan area are in Baltinore City. [d.; see also

Ex. 437, Menmorandum from Earl W Cole to Thomas R Hobbs, with

attachnments (Nov. 6, 1980) (HUD 4444-4461).

In addition, although up until 1990 HABC was aut horized to
operate public housing outside the limts of Baltinore City
itself, HUD never required that HABC do so, and never assisted
HABC to do so. Ex. 438, Letter from Thomas P. Perkins to Stanley
Canmpbel |l (May 6, 1992) (LD 004935-37 at LD 004936) (expl aining
that HABC s area of operation had included the 10 m | e radius
around the City up until 1990); Ex. 439, HABC Application for a
Low Rent Housi ng Program (Sept. 1966) (HA09274-09292 at HA 09287)
(defines legal “area of operation” as including 10 mle radius
around the City); Ex. 12, Deposition of WIIliam Tanburri no

(11/21/02) at 162-163.

Si nce 1990, HABC has had authority to adm ni ster rent
subsi di es and housi ng assi stance progranms without regard to its
territorial boundaries and beyond the ten-mle radius. See M.

Ann. Code, Article 44A, Section 1-103(b).
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As a result, Baltinore City has becone a “regi onal magnet”
for famlies unable to afford housing on the private market. EX.
436, City of Baltinore, Conprehensive Housing Affordability
Strategy, 1994-1998 (Dec. 30, 1993) (HA 71784-71906 at HA 71795).

According to Baltinmore City, “[l]iving in the Gty does not
cause people to be poor. But being |ow inconme does cause people
to concentrate in the City because virtually no where else in the
metropolitan [area] is there housing they can afford!” Ex. 440,
Census News 1990, Baltinore Cty Departnent of Planning (July
1992) (PL 079453-079462 at PL 079462) (see also at PL 079453, “A
word fromthe Mayor” -- “What | find particularly interesting,
however, is what the data suggests about why the City’'s
popul ation is on average poorer than in the suburbs. It is not
that living in the City makes one poorer. Rather, the majority
of ‘affordable’ housing in the nmetropolitan areaa is in Baltinore
City. The costs of housing in the suburban counties assures that
nost | ower income households in the netropolitan area will be

found in the Gty.”).

HABC s inventory of public housing units are concentrated in
di stressed nei ghborhoods. Ex. 5, Pendall Famly Projects, at 1;

Pendal |l Scattered Site at 1.

In 1970, nore than four-fifths of Baltinore' s public housing

units were located in extrenme poverty census tracts, and 95 per
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cent were |located in high-poverty tracts. Ex. 5, Pendall Fam |y

Projects, at 7, Table 1.

O the nine projects opened after 1970, five projects, with

1,048 units, were located in extrenme poverty tracts. 1d.

Four projects (with 1,257 units) were located in areas with

poverty rates bel ow 20 percent. |d.

However, the vast majority of these units originally |ocated
out si de high poverty areas (1000 units at Hol |l ander Ridge and 121
units at Charles K Anderson) have subsequently been denvoli shed

by HABC and HUD.

As of 1990, HABC s public housing was concentrated in
extrene poverty Census tracts. Eighty-eight percent (or 11, 065)
of HABC s fam |y public housing units (other than scattered site)
were in extrene-poverty sensus tracts. An additional 926 units
were in high poverty census tracts. The remaining two projects,
Br ookl yn (500 units) and Rosenont (106 units) were in tracts with
between ten and twenty percent poverty. Ex. 5, Pendall Famly

Projects, at 9, Table 2.

In addition, all of HABC s public housing devel opnents
(other than scattered site) were located in distressed census
tracts in 1990. Sixteen of the public housing devel opnents in

1990 were in severely distressed tracts (Al bert Spencer Gardens,
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Charl es K. Anderson, Cherry Hill/Cherry H Il Ext./Cherry Hill

Ext. Il, Fairfield, Flag House, Latrobe, Lexington Terrace,

McCul | oh Homes, McCul | oh Extension, M. Wnans, O Donnell

Hei ghts, Perkins, Poe Hones, Sonerset Courts Extension, The
Broadway and Westport/Wstport Extension). Ex. 5, Pendall Famly

Projects, at 11, Table 3.

The remai ni ng devel opnents (Brooklyn, C arenont, Dougl ass,
Dukel and, Enerson Julian Gardens, Mirphy Hones, G| nore,
Hol | ander Ri dge, Lafayette Courts, Oswego Mall, Rosenont, and
Sonerset) were located in noderately distressed census tracts.

Id.

According to HABC, twenty of HABC s twenty-six famly public
housi ng devel opnents are in nei ghborhoods which Local Defendants
characterize as distressed. Ex. 441, Baltinore Departnent of
Housi ng and Communi ty Devel opnent, Consolidated Plan, July 2000-
June 2005 (HA 62209-62393 at 62280); see also Ex. 8, Schuman
Deposition (3/24/03), at 76:4-76:17, 143:21-147:22 (listing
devel opnents where HABC has difficulty attracting tenants because
of nei ghborhood conditions and crine); Ex. 19A, G aziano Dep. at

235:18-239: 9.

O the other six developnents, five are in nei ghborhoods
characterized as “neutral” by HABC (O Donnel |, Brooklyn,

Rosenont / Dukel and, Oswego Mall and Hol | ander Ri dge). HABC
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characterizes only one, Carenont, as being in a “stable”

nei ghbor hood. Ex. 441, Baltinore Departnent of Housing and
Communi ty Devel opnent, Consolidated Plan, July 2000-June 2005 (HA
62209- 62393 at 62280). Holl ander Ridge, has subsequently been

conpl etely denol i shed by HABC.

Baltinore Gty has devel oped a “Nei ghbor hood Housi ng Market

Typol ogy” which classifies Baltinore s nei ghborhoods into four
t ypes.

1. *“Preservation” neighborhoods are defined as
“[h]ealthy, attractive areas with high property val ues

and hi gh owner occupancy rates.”

2. “Stabilization” neighborhoods are defined as
“Is]olid homeownership areas showing initial signs of

stress.”

3. “Reinvestnent” nei ghborhoods are defined as
nei ghbor hoods with “[v]isible signs of decline, but not

hi ghly concentrated.”

4. The nost distressed nei ghborhoods, identified as
“Redevel opnent” nei ghbor hoods, have “[s]ignificant
deterioration of housing stock with dense
concentrations of abandoned buil di ngs and vacant lots.”

Ex. 444, Baltinore’ s Nei ghborhood Housi ng Market
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Typol ogy, City of Baltinore, Department of Planning
(May 2002) (Exhibit 4 to Ex. 7, Conrad Deposition); EX.

7, Conrad Dep., at 140:5-149: 2.

The redevel opnment nei ghborhoods are primarily located in
East and West Baltinore (the old Black East Ghetto and \West
Chetto), and the Park Heights corridor. Ex. 444, Baltinore's
Nei ghbor hood Housi ng Market Typol ogy, Gty of Baltinore,
Department of Planning (May 2002) (Exhibit 4 to Conrad

Deposition); Ex. 7, Conrad Dep., at 167:10 - 168: 4.

Most of Baltinore's residential neighborhoods fall into the
two mddl e categories. Qut of 237 neighborhoods total, 105 are
“Stabilization” and 71 are “Reinvestnent.” Another 40 are in the
hi ghest category, “Preservation.” Only 21 nei ghborhoods fal
into the nost distressed, “Redevel opnent,” category. Ex. 444,

Nei ghbor hood Typol ogy Chart (BC 000380-388 at BC 000391).

Baltinore’s scattered site inventory is concentrated in
t hese twenty-one " Redevel opnent” nei ghborhoods. O the 2,872
scattered site units devel oped by HABC, over 72 per cent (2076
units), are located in “Redevel opnent” nei ghborhoods. Sixty
percent of the total units (1729 units) are further concentrated
i n nine neighborhoods, Barclay (118 units), Broadway East (133
units), Franklin Square (173 units), Harlem Park (227 units),

Johnston Square (268 units), Mddle East (255 units), diver (137
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uni ts), Sandtown-W nchester (302 units) and Upton (116 units).
Ex. 420, HABC Scattered Sites Assessnments, Executive Sunmary
(Jan. 31, 2002) (HA 74791-74797) (Executive Summary lists al
scattered site units devel oped by nei ghborhood); Ex. 444,

Nei ghbor hood Typol ogy Chart (BC 000380-388) (lists residential
nei ghbor hoods and identifies by typology); Ex. 7, Conrad

Deposition, 149:5-157: 3.

Anot her 25 per cent (727 units) of the units are located in
the second nost distressed type of nei ghborhood, “Reinvestnent”
nei ghbor hoods. Only a handful (fewer than 40 units) are in
“Stabilization” nei ghborhoods. No scattered site units at al
were ever developed in any of Baltinore's 40 nost stable

nei ghbor hoods, the “Preservation” nei ghborhoods. 1d.

O the total 2,872 scattered site units, HABC has determ ned
that 923 are no | onger viable. These non-viable units are nore
concentrated in “Redevel opnent” nei ghborhoods than the scattered
site units as a whole. Over 90 per cent (833 units) of the non-

viable units are in “Redevel opnent” nei ghborhoods. 1d.

K. HUD MANDATI NG COVPLI ANCE

Compliance with Federal |aw, including Federal Gvil Rights

laws, is a condition of receiving federal funds to operate HABC s
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progranms. HUD has a wi de range of sanctions it can inpose on
HABC to carry out this task, ranging fromrequiring that HABC
recei ve approval from HUD before taking any action in any area
HUD consi dered to be a problem to declaring HABC ineligible to
receive certain new funds, to rescinding existing funds, to

i nposing a receivership. Ex. 445, GAO Report, Information on
Recei vershi ps at Public Housing Authorities (Feb. 2003) (PL

91877-91931); Ex. 11A, Kaplan Dep., at 51

HUD has had a “constant presence at HABC,” and has
“continually scrutinized” HABC s activities. Ex. 12A, Tanburrino
Decl aration submtted in suport of Federal Defendants’ Mtion to

Dismss, or, in the alternative, for Summary Judgnent, at 2.

HUD repeatedly has found that the vast mgjority of HABC s
public housing is racially identifiable. Ex. 256, Letter from
Thomas Hobbs to M J. Brodie (Mar. 19, 1982) (HUD3341-3342) (1981
finding that the ngjority of HABC s public housing projects were
racially identifiable); Ex. 39, Letter fromSt. George |I. Crosse
to Robert Hearn, with attached Fair Housi ng and Equal Opportunity
Monitoring Report (Sept. 30, 1988) (632-37 at 634) (1988 HUD
finding that 44 of HABC s 48 public housi ng devel opnents were
racially identifiable); Ex. 257, Letter from Harold Jackson to
Robert Hearn with attached Fair Housing and Equal Opportunity

Moni toring Review (Sept. 30, 1991) (HUD27553-27561) (1991 HUD
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finding that HABC continued to operate racially identifiable
projects, and that 45 of HABC s 48 public housing devel opnents

were racially identifiable).

HUD s Rule 30(b)(6) designees also have testified that a
housi ng authority is “not in conpliance with Title VI” when the
authority operates racially identifiable projects. See Ex. 16,
Deposition of Rheba Gnal tney (Jan. 29, 2003) at 81-82; see al so
Ex. 14, Deposition of Laverne Brooks (Feb. 6, 2003) (“Brooks

Dep.”) at 267; Ex. 33, John CGoering et al., The Location and

Raci al Conposition of Public Housing in the United States at 64

(Dec. 1994) (HUD 00038-147) (finding that Baltinore's public

housing is anong the nost highly segregated in the nation).

1. HUD s Monitoring Reviews in the 1980s

HUD conducted nonitoring reviews of Baltinore CDBG
activities through the 1980s and found several violations. See
Ex. 263, Menorandum of Laverne Brooks to Dudl ey G egory (Apr. 13,
1990) (0773); Ex. 264, Menorandum of Harol d Jackson to Laverne
Brooks (Apr. 30, 1990) (0774). These reviews resulted in
findings that “the City has failed to carry out the fair housing

requi renents of the CDBG program” |d.
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I n Septenber 1989, HUD conducted a review of Baltinore
City’'s CDBG activities for the prospective fiscal year. Pursuant
to that review, HUD found that Baltinore City |acked avail abl e
public housing units in non-mnority concentrated nei ghborhoods.
Ex. 265, Letter from Robert Hearn to St. George |.B. Crosse, with
attachnments (Cct. 16, 1989) (0661-88 at 0666). See also Ex. 446,
Letter fromSt. CGeorge Crosse to Robert Hearn with attached
Monitoring Report (Sept. 11, 1989) (HUD 277795-27800 at HUD
27797) (nmonitoring report acknow edges report docunenting
i npedi nents to fair housing including the inpedinment of “lack of
avai |l abl e public housing units in nonmnority concentrated

nei ghbor hoods”) .

In response, Baltinore City stated that it would “target
areas identified in the census tracts of communities with little
or no mnority representation for public and all other types of
housing activities to provide a choice of housing opportunities
t hroughout Baltinmore City.” Ex. 265, Letter from Robert Hearn to
St. George |I.B. Crosse, wth attachnents (Cct. 16, 1989) (0661-88

at 0666) .

I n addi ti on, HABC provi ded docunentation to HUD of the
efforts it would take to achieve this goal, which included
assurances that HABC would “locate Fairfield replacenent housing

in census tracts and nei ghborhoods that are not areas of mnority
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concentration or areas with a concentrati on of assisted

famlies.” 1d. at 0666, 0678.

2. HUD s Witten Act Plan Requirenents

In February 1990 HUD s Fair Housing and Equal Opportunity
Division advised HUD internally that Baltinore City again be
requested to develop a witten action plan docunenting actions to
be taken to affirmatively further fair housing, including actions
to address “Site Selection Policies.” Ex. 447, Menorandum from
LaVerne Brooks to Harold Young (Mar. 15, 1990) (HUD27645-27647 at

HUD 27646) .

In April 1990, HUD required HABC to provide a witten action
plan with goals and m | estones, describing each action the City
woul d take to renove the six inpedinents to fair housing choice
identified earlier by the Cty. Ex. 266, Letter from Dean Reger

to Robert Hearn (Apr. 13, 1990) (0764-72 at 0770-71).

In May 1990, the City repeated that it would target
communities with little or no mnority representation. Ex. 267,
Letter from Robert Hearn to Dean Reger with attached Response to
HUD s Annual In-House Audit Review (May 18, 1990) (0775-0814 at

0784).
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I n Novenber 1990, HUD issued CDBG nonitoring findings that
Baltinmore City’'s CDBG programwas in “substantial nonconpliance
with applicable laws and regulations.” Ex. 448, Letter from
Maxi ne Saunders, HUD to Robert Hearn, HABC, with attached
Monitori ng Report (Nov. 13, 1990) (HUD 27709-27787 at HUD 27710).

The Monitoring Report found that HABC was out of conpliance
with fair housing requirenents in that HABC had failed to provide
goals and m | estone for each action that will be taken to renove
the identified inpedinents to fair housing choice, including site

sel ecti on i ssues. ld. at HUD 277777-78.

Two years later, HUD “rem nded” Baltinore Cty about “the
open CDBG nonitoring finding” regarding the “inportant
requi renent” of the obligation to affirmatively further fair
housi ng. Ex. 449, Letter from Maxi ne Saunders to Robert Hearn

(July 15, 1992) (LD 005745- 005747 at LD 005745).

In the sane letter, HUD advised the Gty that HUD was
“pleased to informi the Gty that HUD s revi ew of the HOVE
program “has been conpleted and that the program description has

been approved.” 1d.

3. Analysis of Inpedinents to Fair Housing
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In the spring of 1995, HUD notified Baltinore City of the
requi renent that Baltinore City devel op an Anal ysis of
| rnpedi nents to fair housing, identify actions to elimnate any
identified inpedinments, and mai ntain of records regarding

Affirmatively Furthering Fair Housing, by February 6, 1996.

Bal ti nore eventually conpleted an Anal ysis of | npedi nents
|ater that year. |Its 1996 Analysis of Inpedinents to Fair
Housing identifies racial segregation in public housing as an
i npedinent to fair housing in the Baltinore area. Ex. 268,

Anal ysis of I npedinents to Fair Housing in the Baltinore

Metropolitan Area (Nov. 1996) (HA 61919-90).

HABC has never prepared its own Analysis of Inpedinments to
Fair Housing. Ex. 19B, Deposition of Any WI kinson (2/25/03) at

146: 19-147: 3.

4. HUD s Ongoing Mnitoring Activities

In 1996, HUD conducted an on-site fair housing and equal
opportunity nonitoring review of Baltinore City' s CDBG program
The review found that Baltinmore City had not “devel oped and
docunented actions to renove the identified inpedinents to fair

housi ng choice” identified in the Analysis of |npedinents.
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In 1998, HUD rem nded Baltinore City that it has a statutory
duty to affirmatively further fair housing. HUD advised
Baltimore City that it had failed, in both its FY 1997 and FY
1998 Action Plans, to address the activities that Cty would take
to affirmatively further fair housing. HUD further stated “[i]t
appears that the Gty is not proceeding with a sense of urgency
to devel op and inplenent a strategy which would address the
i npedi ments described in the region-w de anal ysis of
i npedi ments.” Ex. 452, Letter from Joseph J. O Connor, HUD to
Dani el P. Henson (Sept. 28, 1998) (HUD 29995-30004 at HUD 29999-

30000) .

In 2000 HUD rem nded Baltinore City of its obligation to
devel op an Action Plan including “planned actions to overcone
i npedi ments which will be taken during the consolidated program
year.” Ex. 453, Letter from Joseph O Conner, HUD to Patricia

Payne (March 31, 2000) (HA 74085-74102 at HA 74088-89).

I n Sept enber 2000 HUD undertook a nonitoring review of
Baltinore’s CDBG programwi th primary focus on financial and
econom ¢ devel opnent activities, and a “limted review of fair
housi ng and equal opportunity issues. Ex. 454, Letter from
Joseph O Connor, HUD to Patricia Payne (Sept. 27, 2000) (HUD

30111- 30137).
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In June of 2001 HUD revi ewed HABC s performance with respect
to use of HUD funds for the 1999 Program year. HUD advi sed
Baltinmore City that it was in conpliance with HUD requirenents
and “congratulate[d] the City on its many acconplishnents.” EX.
455, Joseph O Connor, HUD to Paul Graziano (June 11, 2001) (HUD

29986- 29994 at HUD 299992-94).

I n August 2002 HUD performed an on-site nonitoring of
Baltinmore City CDBG program including a “limted civil rights
review.” HUD determned that it was unable to ascertain whether
Baltinmore City provided “sufficient housing choice to displacees
i n nei ghbor hoods outside of areas of mnority concentration” and
recommended that the Fair Housing Program Center follow up in
this area. Ex. 456, Menorandum from Charles Halm HUD to LaVerne

Brooks, HUD (Aug. 9, 2002) (HUD 30083-098).

Pursuant to its nonitoring reviews, HUD repeatedly has found
t hat HABC vi ol ated Fair Housing requirenments and operates
racially segregated public housing. In April 1981, HUD perforned
an “Qccupancy Audit” of, anong other things, HABC s “occupancy
practices and policies,” including the authority’s tenant
sel ection and assignnent practices and policies. See Ex. 164,
Letter from Thonas R Hobbs to Mchael Kelly, with attached
Cccupancy Audit (June 30, 1981) (HUDBAL 001131-52). That review

found that, in Baltinore, applicants had been allowed to “specify
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t heir housing preference by geographic area and . . . nmay decline
an unlimted nunber of units within [the one preferred]
geographic area without |osing his/her application status.” |[d.

at HUDBAL 001137.

The letter nmenorializing the findings of the audit observed
that this practice was inconsistent wwth the tenant selection and
assi gnnent plans that had been approved by HUD, and concl uded
that HABC s tenant sel ection and assignment practice “pose[d] a
potential problemin that it could tend to exacerbate existing
racially segregated conditions within HABC s projects.” 1d. at
HUDBAL 001137-38 (enphasis added). The audit did not nention

HABC s site selection practices.

A few nonths later, in a Decenber 1981 Mnitoring Finding,
HUD found that the majority of the public housing projects owned
and managed by HABC were racially identifiable. Ex. 256, Letter
from Thomas Hobbs to M J. Brodie (Mar. 19, 1982) (HUD3341-3342).
However, HUD did not mandate that HABC desegregate projects by
requiring that new public housing devel opnment be in non-inpacted

ar eas. | d.

In the spring of 1988, HUD perforned a Title VI nonitoring
review of HABC in which it determ ned that, since “[f]orty-four
of the forty-eight projects consists of nore than 90 percent

mnority occupants,” HABC “continue[d] to operate racially
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identifiable projects.” Ex. 39, Letter fromSt. George |I.B
Crosse to Robert Hearn, with attached Fair Housing and Equal
Qpportunity Monitoring Report (Sept. 30, 1988) (632-637 at 634);

see also Ex. 14, Brooks Dep. (Feb. 6, 2002) at 202.

HUD suggested that, by way of “Corrective Action,” HABC
coul d seek the “recertification of the waiting |ist or changing
fromtenant selection assignnent plan B (three-offer plan) to
plan A (one-offer plan) to achieve racial balance in sone of your
projects.” Ex. 39, Letter fromSt. George |I.B. Crosse to Robert
Hearn, with attached Fair Housing and Equal Opportunity
Monitoring Report (Sept. 30, 1988) (632-637 at 634). The 1988
monitoring review did not address HABC s site sel ection

practices.

At about the sane tine, in 1988, HUD s Regional Ofice
conducted a Title VI conpliance review of HABC. Those findi ngs
were not finalized or published to HABC. See Ex. 258, Menorandum
from Maxi ne Saunders to Barry Anderson (Nov. 6, 1990) (HUDBAL

000291-93 at HUDBAL 000293).

Two years later, HUD notified HABC by letter that, pursuant
to a request fromthe Secretary, HUD had conducted a revi ew of
“tenant sel ection and assignnment policies and practices” of
various authorities, and had concl uded that HABC s tenant

sel ection and assignnment policies and practices violated “the
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Department’ s Regul ati ons and handbooks” because the authority
al l oned tenants to express |ocational preferences w thout agency
approval. Ex. 259, Letter fromBarry C. Anderson to Robert Hearn

(Aug. 24, 1990) (199-200 at 199).

This tenant sel ection and assi gnnent plan had been expressly
approved by HUD in 1969. Ex. 163, Letter fromVincent A Marino
to Robert C. Enbry (Jan. 17, 1969) (0197-98). Additionally, HUD
was aware fromits 1981 nonitoring review that HABC al | oned
applicants to specify |l ocational preferences. This 1990 letter

was silent as to HABC s site selection practices.

I n Novenber 1990, the Manager of HUD s Baltinore Area Ofice
recommended to the HUD Regional O fice in Philadel phia that HUD
performa Title VI Conpliance Review on HABC. See Ex. 258,

Menmor andum from Maxi ne Saunders to Barry Anderson, Recomrendati on
for FY 1991 Title VI conpliance Review (Nov. 6, 1990) (HUDBAL

000291-93 at HUDBAL 000291).

HUD conducted a nonitoring review of, anong ot her things,
HABC s occupancy patterns pursuant to HUD s obligations under
Title VI. See Ex. 257, Letter from Harold Jackson to Robert
Hearn, Fair Housing and Equal QOpportunity Mnitoring Review

(Sept. 30, 1991) (HUD 27553-27561).
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HUD did not nmake any “negative findings” regardi ng HABC s
tenant sel ection and assignnment policies and practices, only
observing that “[t]he Authority maintained records regarding the
nunber of times units had been offered to applicants on the
waiting list. . . Areview of the Authorities [sic] records
indicated that the Authority had updated its waiting list to
establish the federal selection preferences as nandated by HUD.”

|d. at 0113.

HUD found again in 1991 that “[t] he Housing Authority of
Baltinmore City continues to operate racially identifiable
projects.” See Ex. 257, Letter from Harold Jackson to Robert

Hearn (Sept. 30, 1991) (HUD27553-27561 at 27560).

HUD s first suggested “Corrective Action” was that “the
Aut hority should consider” changing its tenant selection and
assignnment plan fromthe three-offer plan to the one-offer plan.
Id. These findings were eventually cleared. The 1991 nonitoring

review did not address HABC s site sel ection practices.

I n Septenber 1992, HUD determ ned that HABC was not properly
i npl enenting its HUD approved tenant selection and assignment.
Ex. 165, Letter from Maxi ne Saunders to Regi nald Thomas, with
attached Limted Managenent Review, HABC, April 22 - June 3, 1992

(Sept. 14, 1992) (PL03376-405 at PL03378, PL03381-85).
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5. HUD Title VI Conpliance Revi ew of HABC

In 1997, HUD conducted its first formal Title VI conpliance
review of HABC. HUD concl uded that HABC was failing to maintain
data required for civil rights conpliance purposes, and that
w thout the required records and data, it could not determ ne
whet her HABC was otherwi se in conpliance with Title VI. [d. In
1998, HABC signed a Voluntary Conpliance Agreenent, prom sing
again to correct the record-keeping violations. Ex. 261
Vol untary Conpliance Agreenent Between HUD and HABC (April 20,

1998) (HUD 04086- 94) .

In 2001 HUD continued to express concerns about HABC s
conpliance with Fair Housing laws. Ex. 457, Email from LaVerne
Brooks to Nathaniel Smth (Feb. 13, 2001) (HUD 11229) (“I think
that Fair Housing and Equal Opportunity Headquarters Enforcenment
staff as well as PIH and OGC staff [should] also attend any
meetings to let the authority know that Fair Housing
nonconpl i ance findi ngs have as nuch inportance as Pl H findings.
In the past, this authority [HABC] has not nmade fair housing a
priority and consequently, no enphasis has been placed on
resol ving our issues.”); Ex. 458, Email from WIIiam Tanburri no
to Mlan Ozdinec (March 5, 2001) (HUD 26151) (“d ven concerns
regardi ng HABC s conpliance with Fair Housing laws, if the Plan

were ready for review, we would not be able to approve it.”).
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I n August 2003, HUD s Fair Housing and Equal Qpportunity
Division finally recormended that HUD cl ose the Vol untary
Conmpl i ance Agreenent. Ex. 459, Menorandum from LaVer ne Brooks

for Wanda Ni eves (Aug. 19, 2003) (HUD 36965-981).

The 1997/1998 Title VI conpliance reviewwas l[imted to
tenant selection and assignnment practices. Ex. 262, Letter from
Wal ter Valentine, Director of Program Qperations and Conpli ance,
O fice of Fair Housing and Equal Opportunity, to Daniel Henson,
HABC Title VI Case Nunmber 03-97-07-009 (340) (July 11, 1997)

(1014-17).

HUD has w thhel d nonies from HABC tenporarily because of
deficiencies in its Public Housing Authority Plan. See, e.q.,
Ex. 460, Letter from Unabyrd Ervin-Jones to Paul G aziano (Nov.
2, 2001) (HUDBAL 033375-77); Ex. 461, Letter from Unabyrd Ervin-
Jones to Paul Graziano (Feb. 28, 2002) (HUD 29295-96) (releasing
final one-third of previously withheld nonies). HUD has al so
prevent ed HABC from applying for Section 8 Mbility funding
because of “mmj or program managenent findings or conpliance
problens.” Ex. 400, Letter from Unabyrd Ervin-Jones, HUD to Pau
Grazi ano, HABC (Sept. 18, 2001) (HUD 1274-75); Ex. 19A, G azi ano
Dep. at 71:15-78:7. However, HUD has never used or even

threatened to use these sanctions against HABC for site selection
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violations or for failing to provide public housing outside areas

of mnority concentration.

David Enzel, HUD s Rul e 30(b)(6) designee on HUD policies
and practices regarding Title VI nonitoring and conpliance
reviews, testified that “the only nethod that conmes to mnd” to
address racially identifiable projects where both projects and
waiting lists are 90 percent mnority, “would be the creation of
projects in areas that are not in areas of mnority

concentration.” Ex. 15, Enzel Dep., at 150.

L. DEMOLI TI ON W THOUT REPLACENMENT

1. Denplition and Di splacenent Nationally

As of June 2, 2002, HUD had approved, at the national |evel,
denolition of 144,000 public housing units, 71,902 under the HOPE
VI program 82,000 units had actually been denolished. Ex. 368,

HUD, HOPE VI Best Practices and Lessons Learned 1992-2002 |,

Submtted to Commttee on Appropriations, U S. House of
Representatives, Commttee on Appropriations, U S. Senate,
Pursuant to House Report, Title Il (June 14, 2002) at 107-272 (PL

081380- 468) .

286



Despite this high level of denolition and displacenent,
HUD s HOPE VI office did not have a relocation specialist. EX.

21, Bl om Dep. at 22.

HUD did not require housing authorities to track or report
the nunber of famlies noving to non-mnority areas or non-poor
areas, the quality of the housing to which famlies are
rel ocated, or the nunber of famlies making nmultiple noves, and
does not assess their performance in this regard. Only 2 per
cent of HOPE VI funds were budgeted for relocation. Ex. 368,

“HOPE VI Best Practices and Lessons Learned 1992-2002."

The HOPE VI grant admnistrators did not verify that staff
were in place to provide the services described in HOPE VI
relocation plans, and did not nonitor the relocation activities

of HOPE VI grantees.

HUD al so did not require HOPE VI grantees to denonstrate the
avai lability of other housing to absorb famlies being rel ocated
fromHOPE VI sites. Ex. 21, Blom Dep., at 22, 48-49, 199-200,

202.

Rel ocation was one topic that field offices could reviewin
the course of HOPE VI nonitoring. Ex. 21, Blom Dep., at 200.

However, the HUD Baltinore office had not had a relocation
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speci alist position since before 1995. Ex. 18, O Connor Dep., at

158-160.

The Community Pl anni ng and Devel opnent Division of HUD was
not involved in nonitoring relocation for HOPE VI projects in

Baltinore. 1d. at 162-163.

2. Situating the Baltinore housing nmarket

During the period 1995 to the present, HUD becane aware of
t he housing shortfall faced by Baltinore’ s | owinconme African
American residents. HABC s Public Housing Authority Pl ans
consistently identified a need for additional affordable housing.
Ex. 463, HABC Public Housing Authority Plans, Plan for Fiscal
years 2003-2007, Annual Plan for Fiscal Year 2003 (April 8, 2003)
(HUD 35137-35313 at HUD 35140, 35151, 35154); Ex. 390, HABC
Publ i ¢ Housing Authority Plans, 5 year Plan for FY 2000-2004
(HA25251, 25262-67, 25419 at HA 25262-65, 25419); Ex. 464, Cty
of Baltinore, Conprehensive Housing Affordability Strategy, 1994-
1998 (Dec. 30, 1993) (HA 71784-71906 at HA 71795, 71824-33)
(“[t]hose with m ddl e and upper incones have a range of housing
choi ces while those | acking such resources are limted to an ever
shrinking portion of the private market, depend on subsi di zed

housi ng, live in substandard housing, or have no housing at al
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The consequence . . . is that over one third of Baltinore’s
househol ds are in need of affordable decent housing.”); see also
Ex. 359, Letter from Daniel P. Henson to Louis L. DePazzo (Cct.
20, 1997) (B4:01405-06 at B4:01405) (HABC admi ssion that “the
region’s supply of affordable rental and ownership housing is

decreasing at the same tine that the need is increasing”).

HABC reported that 69,866 Bl ack househol ds and 22,442 Wite
households in the City with inconmes at or bel ow 80 per cent of
t he area nmedi an had housing needs. O these househol ds, 49,914
were considered extrenely low inconme (i.e., at or below 30 per
cent of the area nedian). HABC also reported that its waiting
list for public housing contained 12,305 househol ds, of which
95.98 per cent were Black and 98.95 per cent were extrenely | ow
income. HABC s Section 8 waiting |list contained 24,527
househol ds, 94.69 per cent of which were Black and 97. 48 per cent
of which were extrenely |low incone. Ex. 390, HABC Public Housing
Aut hority Plans, 5 year Plan for FY 2000-2004 (Public Housing

Authority Plan 2000) (HA 25251, 25262-67, 25419).

Baltinore’s Analysis of Inpedinents to Fair Housing
identified “the |l ack of sufficient affordable housing to neet the
demands of the population . . . as one of the primary inpedi nents

to fair housing choice.” Ex. 268, Analysis of Inpedinents to
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Fair Housing in the Baltinmore Metropolitan Area (Nov. 1996) (HA

61919-90 at HA 61992).

HUD consi dered the Baltinore netropolitan area to have a
tight housing market that made it very difficult, even for
famlies with vouchers, to secure housing. Ex. 476, Harold

Young, HUD Baltinore Field Ofice, The El ectronic Di spatch,

August 2002 (PL 058428-058440 at PL 58428) (describing tight

mar ket ); Ex. 25, Kranmer Dep. at 282:14-283:6 (calling “extrenely
limted” nunber of viable multi-famly housing units a barrier to
utilization of Section 8 vouchers in the Cty); id. at 339:12-
340: 14 (recognizing that Baltinore City does not have enough

“quality multi-famly housing”).

HUD recogni zed the severity of the shortage of affordable
housing units. Ex. 27, Secretary Henry G G sneros, Testinony
before the Housi ng and Conmunity Qpportunity Subcomm ttee of the
Banki ng & Fi nancial Services Conmttee, House of Representatives
(Cect. 13, 1995) (HUD 01720-33 at 01721) (“For these people
[ public housing tenants], public housing provides a real,
tangi bl e response to the failure of the private market to provide
sufficient housing at affordable rents. Nationally, the supply
of affordable housing units falls well short of the demand -- by
about 4.7 mllion units. That gap would be far greater w thout

public housing or other forns of federal housing assistance.”);
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Ex. 29, Secretary Andrew Cuonp, Statenment Before the Senate
Comm ttee on Banki ng, Housing and Urban Affairs Subconmittee on
Housi ng Qpportunity and Conmunity Devel opnment (April 9, 1997)
(HUD 01548-57 at 01550) (“In Baltinore, it [public housing]
represents nearly one-quarter (23.4 per cent) of the rental

housi ng affordable to these famlies.”).

When public housing was bei ng denolished, as under the HOPE
VI program HUD directed that PHAs “shoul d ensure that the anount
of public housing being rebuilt, either on or off-site, iIs
adequate given local demand for this resource.” Ex. 59, Hope VI:

Best Practices and Lessons Learned 1992-2002, Submtted to the

Commi ttee on Appropriations, U S. House of Representatives, and
Committee on Appropriations U S. Senate in House Report 107-272,
Title Il (June 14, 2002) (HUD 30170-256 at HUD 30202). One of
the “l essons | earned” fromthe HOPE VI program was that housing
vouchers are “not viable replacenment housing options” in tight

housing markets like Baltinore’'s. 1d. at HUD 30202-03.

The City’s Constituted Plan recognized both the need for
nore affordable housing and the futility of the Cty' s practice
of addressing that need by devel opi ng subsi di zed housi ng
primarily in the “inner core” areas: “Any devel opnent that takes
pl ace in these nei ghborhoods nust be very carefully thought

through if we are not to find ourselves in the same predicanent
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that we have been in before — nanely, with a ot of new ‘vacants
in a neighborhood. . . . Lately, when devel opnent has taken

pl ace, many households that lived in relatively good bl ocks have
noved to the new, subsidized devel opnent and because of |ack of
demand for the nei ghborhood, their forner houses have becone
unoccupi ed and, |ater, abandoned. A relatively sound bl ock thus
becomes unsound.” Ex. 433, Baltinore City Departnent of Housing
and Community Devel opnent, Consolidated Pl an, July 2000 - June

2005 (HA 62209-393 at 62292).

3. HUD and Devel opnent Ar eas

HABC recei ved, annually, significant formula funds from HUD.
Ex. 465, HUD Fundi ng Received by Local Defendants FY 1995-2003.
In addition to the public housing annual operating subsidy, HABC
recei ved Conprehensive G ant Funds (now Capital Funds) in the

amount of approximately $30 million per year.

HABC had been eligible to receive Replacenent Housi ng Fact or
Funds (RHFF) as the result of denolition of public housing units,

for a total of approximately $20 million total since 1998.

HABC al so planned to use a portion of its annual Capital
Funds allocation to service $80 to $100 mllion in “revenue

anticipation bonds.” Ex. 463, HABC Public Housing Authority
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Pl ans, Plan for Fiscal years 2003-2007, Five Year and Annual Pl an
for Fiscal Year 2003 (April 8, 2003) (HUD 35137-35313 at HUD

35163).

The City received Conmunity Devel opnent Bl ock Grants funds
of approximately $30 million per year, HOVE funds in the amount
of close to $10 million per year, and additional Housing
Qopportunity for Persons wth Alds (HOPWA) and Energency Shelter
Grant (ESG funds. Ex. 465, HUD Fundi ng Recei ved by Local

Def endants FY 1995-2003.

In total, HABC and the City of Baltinore received over a
billion dollars fromHUD since 1995, not including the additional

fundi ng HABC recei ved for Section 8.

In addition to the formula funds avail able to HABC from HUD
HOPE VI public housing devel opment funds were avail abl e by

conpetitive application.

In 1994, HUD adopted special site selection standards for
the HOPE VI program These standards al |l owed new public housing
to be built on the site of existing projects, or in the sane
nei ghbor hoods. Such producti on woul d not have been al |l owed under
the 1980 site and nei ghborhood policies and regul ations. Ex. 17,

Deposition of Chris Hornig (Sept. 7, 1995) at 31-32.
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Congr ess subsequently adopted legislation ratifying HUD s
new site selection policy for all public housing devel opnents
that all owed new construction on fornmer public housing sites in
mnority concentrated areas and in the sanme nei ghborhood, on
condition that the nunber of units be substantially reduced. HUD
expansi vely applied the “sane site and nei ghborhood” exception,
defining “sane nei ghborhood” to extend three mles from an
existing site. Ex. 339, FY 2001 HOPE VI Revitalization and

Denolition Application Kit at 39.

HUD s HOPE VI site and nei ghborhood standards did not
require any conparable units to exist in other nei ghborhoods
out side areas of poverty and mnority concentration. Qut of a
uni verse of 102 points used for Hope VI selection, HUD awarded
only one point for developing “off-site housing that will |essen
the concentration of |owinconme residents on-site and create
opportunities for desegregated, m xed-income communities by
| ocating such off-site housing in neighborhoods with |ow | evels
of poverty and/or | ow concentrations of mnorities.” To receive
that one point, the Public Housing Authority had to show that
“community acceptance is likely” as to the proposed desegregative
housi ng. Ex. 339, FY 2001 HOPE VI Revitalization and Denolition

Application Kit at 63; see also Ex. 466, HOPE VI Revitalization
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Grant Application, HUD (2002) (HUD 29016-29118); Ex. 21, Bl om

Dep., at 60-70.

4. HOPE VI and Hol | ander Ri dge

By 1996, an assessnent by HUD s Baltinore field office had
found that the poor site conditions at Hol |l ander Ri dge had taken
their toll. As a result of the steeply sloping topography of the
site, “severe |land erosion and difficulties with the sanitary
| ines have been historical problens.” Ex. 341, Letter fromBil
Tanmburrino to Daniel P. Henson (June 26, 1996) (PL 048970-
048992). Hollander Ridge was in a state of disrepair. See

Thonpson v. HUD, 220 F.2d 241, 245 (4th G r. 2000).

Hol | ander Ri dge had al so becone the focus of anxieties about
crinme, class and race in the adjacent predom nantly Wite
Bal ti more County community of Rosedale. HUD was, by 1996, aware
of hostility on the east side of Baltinore County directed toward
assi sted housing generally and specifically toward HABC public

housi ng fam li es.

HUD acknow edged that race and class were underlying factors
t hroughout a | ocal debate sonme two years earlier over the Mwve to
Qpportunity programin Baltinore, “underlying assunptions about

who lives in city public housing made it possible for | ocal
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politicians and conmunity | eaders in Baltinore County to build on
a fear of forced integration. Accelerated community decline

t hrough a mass influx of poor mnorities would, it was argued,
erode community standards and increase social ills.” Ex. 66,

HUD, Ofice of Policy Devel opnent and Research, Assessing

Property Val ue I npacts of D spersed Housi ng Subsidy Prograns:

Final Report (May 1999) at 3-24, 28 (PL 081326-46 at PL 081330,

081334).

HUD | nspector Ceneral Susan Gaffney, in a March 1996
menor andumto then-Secretary of HUD Henry Ci sneros, blamed HABC s
deficient nmai ntenance, tenant screening, and security practices
at Holl ander R dge for exacerbating these racial tensions: she
wote that, “ with our funds, the Baltinore Housing Authority is
sendi ng a powerful nessage that having poor, mnority people in
your nei ghborhood neans crine, drugs, and badly maintained
housi ng; and the best thing to do about it is to put the existing
probl em peopl e on reservations, and keep any additional such
persons out.” Ex. 342, Menorandum by Susan Gaffney to Henry G
C sneros, Kevin E. Marchman, Elizabeth K Julian (Mar. 19, 1996)

(F2: 02348-52 at F2:02349).
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5. The Hol | ander Ri dge Fence

Bal ti nore County pushed for construction of a perineter
fence to conpletely surround Hol |l ander Ridge, with a single
entrance at Pul aski Avenue. Ex. 343, Letter from C. A Dutch
Ruppersberger to Henry G Ci sneros (July 9, 1996) (offering to
pay $350, 000 toward construction of the fence) (Julian Dep. Ex.

34); Ex. 12, Tanburrino Dep. (Nov. 4, 1998) at 1109.

The 1996 assessnment by HUD s Baltinore Field Ofice found
that there was a m sperception anong Rosedal e residents that
crime was increasing at Holl ander Ridge, when, in fact, crine
there had dropped significantly in the preceding three years, and
the crime rate was half that of the Cty as a whole. Ex. 341,
Letter fromBill Tanmburrino to Daniel P. Henson (June 26, 1996)
(PL 048970-048992). Noting the isolation of the site, and
tensi ons between Hol | ander Ri dge and Rosedal e, the HUD report
concluded that “the need for a perinmeter fence surrounding the
community shoul d be reassessed as it nmay serve to further isolate

the residents of this developnent.” 1d. at 20.

Bal ti nore County contributed $350, 000 of its own federal
Communi ty Devel opnent Bl ock Grant Funds to HABC for construction
of the fence. HUD s conmmunity Pl anni ng and Devel opnent Divi sion
understood this as an activity benefitting Baltinore County, not

a contribution to HABC. Ex. 18, Deposition of Joseph O Connor
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(Jan. 22, 2003) (“O Connor Dep.”) at 145-49; Ex. 344, Notice of
Intent to Request Rel ease of Funds, Baltinore County, Maryland

(Jan. 28, 1997) (PL 044989).

HUD awar ded $300, 000 to HABC for the Holl ander Ridge fence,
characterizing the funds as a HOPE VI “planning grant.” Ex. 347,
U.S. Departnent of Housing and Urban Devel opnent, HOPE VI
Assi stance Award- Amrendnent (Jan. 10, 1997) (F2:00513-20 at
F2: 00513, 00519); Ex. 21, Deposition of Dom nique Bl om (Jan. 30,

2003) (“Blom Dep.”) at 99-100.

According to HUD General Deputy Secretary M| an Qzdi nec,
then-director of the office that runs the HOPE VI program the
order to award the $300, 000 planning grant for a fence was so
unusual that it generated questions within HUD as to why a
pl anni ng grant was being used for that purpose. Ex. 20,
Deposition of MIlan Ozdi nec (Mar. 20, 2002) ("“Qzdinec Dep.”) at
125-126. Ozdinec was unable to recall any other instance in
whi ch HUD had used planning grant nonies for a fence or other

physi cal inprovenents. 1d. at 103-104.

Two years later, HUD staff and consultants continued to
express reservations that the Holl ander Ri dge fence and gated
entrance would “contribute to a continued sense of isolation from
the mainstream” Ex. 21, Blom Dep., at 102-103; Ex. 348, E-nmi

from Dom ni que Blomto Marsha Cayford and Sharon Scharf wth
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attached “Conmments and Questions on Holl ander Ridge RP,” (Aug.

20, 1999) (HUD 26428- 29).

After a tour of Hollander Ridge in the sunmer of 1996, HABC
Executive Director Daniel Henson decided that HABC shoul d submt
an application to HUD for Hollander Ridge. Ex. 19, Henson Dep.

at 51- 52.

HABC s plan for Holl ander Ri dge, as submtted on Septenber
10, 1996, was to nodernize Hol | ander Ri dge by, anong ot her
t hi ngs, reducing the popul ation density in the devel opnent

t hrough denolition and reconfiguration of existing units, and

upgr adi ng housing units and anenities. Thonpson v. HUD, 220 F.3d
241, 245 (4th Gr. 2000); Ex. 349, Holl ander Ri dge HOPE VI

Application (Sept. 10, 1996) (HA 40238-444).

HUD noted the conflict surrounding Holl ander Ridge. A HUD
meno stated: “Hollander Ridge lies on the border between a city
i ncreasi ngly popul ated by | owinconme mnorities, and a county
with a greater representation of working-class and m ddl e-cl ass
Wiites. Hollander Ri dge has been the focus of county anxieties
about crime, class and race, while public housing residents feel
t hey have been unfairly stigmatized. The conflict has drawn the
attention of politicians of national stature, and is enblenmatic
of conflicts dividing many minority urban cores fromtheir Wite

suburbs. A successful solution will be a nodel nationally for a
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probl em whi ch nust be solved if Arerica s cities are to survive
and prosper.” Ex. 350, Menorandum For Henry Ci sneros, Secretary
from Kevi n Emanuel Marchman, Acting Assistant Secretary, Ofice
of Public and Indian Housing, Re: Recommendations for 1996 HOPE

VI Grants (Cct. 21, 1996) (F2:00086-90 at F2:00088).

6. HOPE VI Application for Holl ander Ri dge

Shortly after HABC submtted its HOPE VI Application, HUD
commi ssioned a viability assessnment of Holl ander Ri dge conducted
by Abt Associates, Inc. The Septenber 1996 assessnent report
not ed the poor physical condition of the site, its difficult
t opography, and its isolation: “Although the subject property is
technically located in a non econonically inpacted nei ghborhood
at the city’'s northeast border with Baltinore county, the
property is extrenely isolated and bounded on two sides by
expressways. It is inconvenient for a range of services (such
as, schools, shopping, and health care), and a fence and
barri cades effectively cut it off fromthe only residential
nei ghbor hood that abuts it. As such, the property offers few of
the social benefits that generally accrue to properties that are
| ocated within non-inpacted residential areas.” Ex. 216, Abt

Associ ates, Public Housing Stock Viability Assessnent: Holl ander
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Ri dge, Baltinore, MD, prepared for U S. Departnent of Housing and

Ur ban Devel opnent (Septenber 24, 1996) (HUD 02148 at 2).

The report al so questioned Holl ander Ridge' s viability even
if rehabilitated with $20 mllion in HOPE VI funding awarded to
HABC. 1d. at 1-2. Indeed, HUD s expert reconmended that the
site not be redevel oped for public housing and instead that “the
funds for HOPE VI be used to denolish the site and acquire/build
repl acenent housing in other areas of the city (as is permtted
under the HOPE VI program that would offer greater |everage from
a community devel opnent perspective or offer a nore desirable

| ocation for ‘non-inpacted housing.’” 1d. at 1.

HABC resisted this recomendati on. Ex. 351, Letter from
David P. Henson to Rod Sol onon, Re: Viability Assessnent,
Hol | ander Ridge (Mar. 24, 1997) (HUD 18312-13); Ex. 352, Letter
fromDaniel P. Henson to Honorable Louis DePazzo (Cct. 20, 1997)
(B4: 01405-06 at B4:01405); Ex. 353, Letter from Daniel P. Henson
to Kevin Emanual Marchman, Re: Hol | ander Ri dge HOPE VI G ant

Agreenment (Nov. 12, 1997) (F2:00061-63).

Rosedal e residents and their elected officials voiced their
objections to the plan to both HUD and HABC. Ex. 354, Letter
from Robert L. Ehrlich to Andrew Cuono (Nov. 14, 1997) (F2:01471-
01473 at F2:01471-72); Ex. 355, Letter from Nancy M Leiter to

Mayor Kurt Schroke (Dec. 12, 1997) (HR 007134); Ex. 22,
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Deposition of Daniel Sowell (Nov. 9, 1998) (“Sowell Dep.”) at
100; Ex. 23, Deposition of Steven Broache (Nov. 10, 1998)

(“Broache Dep.”) at 74-75.

HUD advi sed HABC that any revitalization plan for Holl ander
Ri dge had to denolish all of the units because Hol | ander had
failed HUD s viability test. Ex. 358, Letter from Deborah

Vi ncent to Dani el Henson (Nov. 24, 1998) (HUDA 00041-43).

Baltinmore Gty Mayor Schnoke proposed the senior village
i dea because “he had at that point been hearing so many opposi ng
voi ces to spending HOPE VI noney out at Hol |l ander Ri dge for
famly use that he thought the only way of silencing those voices

was to make this kind of suggestion.” |d.

HABC s plan did not call for any of the HOPE VI funds to be
used to replace any of the 522 fam |y public housing units that

woul d be denolished at Hol | ander Ri dge.

Mayor Schnoke nmet with the Hol | ander Ri dge resident |eaders
on April 3, 1998 to hear their concerns about the HOPE VI
pl anni ng process, including their belief that Rosedal e w el ded
di sproportionate influence, and that Rosedal e’ s opposition to
Hol | ander Ridge was racially notivated. The residents also
requested that the noney allocated for constructing the fence be

used instead for other projects to help residents of the
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Hol | ander Ri dge community. Ex. 361, Mayor’s Meeting Agenda,
Hol | ander Ri dge Resident Council (April 3, 1998) (HR 007437-41 at

007437).

7. Rel ocati on of Holl ander R dge Resi dents

HABC began noving residents out of Hollander R dge in
January 1998. Ex. 24, Deposition of Ruth Ganble (“Ganble Dep.”)

(Nov. 18, 1998) at 19-20.

In February 1999, HABC submitted an application to HUD
seeki ng approval to denolish all 1000 units at Hollander and to
rel ocate the 311 residents then remaining. Ex. 363,

Denolition/Di sposition Application submtted by HABC to U. S.
Depart ment of Housing and Urban Devel opnment, O fice of Public and

I ndi an Housing (Feb. 5, 1999) (HUDA 00044-72 at HUDA 00048).

HABC s application included a cursory relocation plan in
whi ch HABC represented that it would enphasize relocation to
housi ng outside areas of mnority concentration. 1d. at HUDA

00065.

Remai ni ng Hol | ander residents were notified on May 25, 1999
that they would have to nove wthin 120 days. Ex. 364, Daniel P
Henson to Helen Fair, Notice of D splacenent (May 25, 1999) (PL

052771-75 at PL 052771).
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The residents remai ning as of Cctober 15, 1999 were told
that they woul d be noved on an energency basis to a unit chosen
for them by HABC. Ex. 340, Daniel P. Henson to Current Resident
of Holl ander Ri dge, Re: Energency Tenporary Myves (Oct. 15, 1999)

(PL 052776).

By the tine that HUD approved the Hol | ander denolition
application nore than a year later, on March 28, 2000, Hol |l ander
was enpty. Ex. 365, Menorandum from Harold Lucas to WIIliam

Tanburrino (Mar. 28, 2000) (HUDA 00027-35 at HUDA 00032).

In July 1997, HABC staff reported on a neeting in which
residents were “very upset about relocation, believing that they
will have to nove to the inner city where life is very
dangerous.” Ex. 366, E-mail from Donna Keck to various HABC

staff (July 31, 1997) (PX 213).

A significant nunber of the Hollander famlies were
rel ocated to properties owned by two | andlords inplicated in the
federal investigation of real estate “flipping” in the Patterson
Par k nei ghbor hood. Ex. 25, Kraner Dep., at 109-114. HABC
removed these | andlords fromthe Section 8 program requiring the
Hol | ander families living in their properties to nove again. [|d.

at 113.
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At the tinme that Holl ander Ri dge relocation was occurring,
residents were al so being relocated fromtwo ot her HABC HOPE Vi
projects. In addition, HUD was relocating residents froman FHA
forecl osure project, Freedom Apartnents. HUD did not coordinate
the Freedomrel ocation activities with Holl ander R dge residents
searching for housing. As a result, Hollander residents were
conpeting with other displaced households for a limted supply of
housi ng. Ex. 26, Deposition of Mary Ann Henderson (Feb. 14,

2003) at 120-24.

8. Denoplition of Holl ander Ri dge

HUD approved HABC s denolition application for Hollander
Ri dge on March 28, 2000. In July 2000, the entire conplex was
denol i shed. That same nonth, followi ng the Fourth Circuit’s
ruling that the Partial Consent Decree could not be nodified as
t he Defendants had w shed, HUD advi sed HABC t hat the Hol | ander
Ri dge HOPE VI grant was in default. HUD further advised HABC
that it was required to submt a default resolution plan and that
failure to submt an acceptable plan could result in recapture of
the HOPE VI funds. Ex. 373, Letter fromHarold Lucas to Patricia

Payne (July 31, 2000) (HUD 05999- 06004) .
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HUD required that HABC obtain “witten commtnents from
every party whose cooperation is needed for the inplenmentation of

the Revitalization Plan.”

I n February 2001, HABC submtted its default resolution plan
for the Hollander HOPE VI grant. The plan provided for alimted
nunmber of public housing replacenent units on the Hol |l ander site,
total rehabilitation of O arenont Homes, and devel opnent of off-
site replacenent public housing units in non-inpacted areas or
“Iinclusionary areas,” i.e., areas experiencing “private
i nvestnment or dynamic growth.” Ex. 376, Letter from Pau
Graziano to Mlan Ozdinec with attached Plan for Hol |l ander Ri dge

Funds (Feb. 28, 2001) (HUD 03028- 38).

On April 18, 2001, HUD rejected HABC s default resolution
pl an and advised that it was recapturing the Holl ander R dge HOPE
VI grant. The Hol |l ander Ri dge grant funds were subsequently

restored by Congress.

M FURTHER DEMOLI TI ON OF BALTI MORE PUBLI C HOUSI NG UNI TS

1. Cherry Hi 11l

HUD and HABC denvol i shed units occupied by African- American
famlies at Cherry Hll. In March 1997, HABC submtted an

application to HUD for the denolition of 192 units of public
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housing at Cherry Hill 17. HABC s plan was to use public housing
Conpr ehensive Grant Program (CGP) funds already set aside for the
i mprovenent of those units to, instead, denolish the units, and
replace themw th hone ownership units and senior units solely on
the Cherry Hill site. Ex. 379, Cherry Hill 17 Parti al
Denolition/ D sposition Request (Mar. 24, 1997) (PL 045057-105).
The plan included spending $7.4 mllion of the total $30, 136,702
CGP funds avail able to HABC for FFY 1997 on devel opnent of the
home ownership units. Ex. 380, Letter fromBill Tanburrino to

Dani el P. Henson (Cct. 17, 1997) (HUD 04505- 06).

In Cctober 1997, citing an excessive density of public

housing in Cherry Hill, HUD approved the denolition request.

HUD al so approved the partial denolition of Cherry H Il 17.

2. Charl es K. Anderson

I n 2000, HABC cl osed the 122-unit Charles K. Anderson
project and included plans to denolish it in the agency’'s capital
pl an. HUD approved the denolition application in Novenber 2002.

Ex. 388, Charles K. Anderson Denolition/Disposition, submtted By

HABC to Paul Graziano (June 2002) (HUD 30297-390); Ex. 389,
Letter fromAi nars Rodins, Director, to Paul G aziano (Nov. 8,

2002) (HUD 30281-82) .
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3. Enerson Julian Gardens

HUD approved the denolition of Emerson Julian Gardens in
Upton. This 23-unit public housing devel oprent had been pl aced
adj acent to Murphy Honmes, and HUD approved its denolition at the
sane tinme the Miurphy Hones denolition was approved. Ex. 205,
Excerpts from Murphy Honmes/ Enerson Julian Gardens HOPE Vi
Revitalization Grant Proposal, HABC (July 18, 1997) (HA 38657-
39113); Ex. 396, Letter from Deborah Vincent, Ceneral Deputy
Assi stant Secretary to Daniel Henson (Sept. 3,1998) (HUDBAL

025453- 55) .

4. darenont

Oiginally, Carenmont was a de jure Wite devel opnent sited
in a Wite neighborhood. Subsequently, C arenont becane ngjority
African-Anerican. Carenont was |ocated in one of the better
nei ghbor hoods avail able to HABC s tenant population. It was the
only HABC devel opnent | ocated in a nei ghborhood characterized by
Baltimore City as “stable.” Ex. 441, Baltinore Departnent of
Housi ng and Comunity Devel opnent, Consolidated Pl an, July 2000-

June 2005 (HA 62209- 62393 at 62280).

HABC all owed Clarenont to deteriorate to the point that it

is no longer habitable. Ex. 471, HABC, Scattered Sites and
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Conventional Statistical Report, 1,630 Non-Viable Units (March
12, 2003) (HUD 34983-34990 at HUD at 34984) (description of the
state of disrepair at Carenont); Ex. 472, C arenont Energency
Move Referrals (HA 82740-82920) (group of nore than 80 energency

transfer requests because of uninhabitable conditions of units).

HABC has plans to denolish the entire devel opnent. Ex. 463,
HABC Public Housing Authority Plans, Plan for Fiscal years 2003-
2007, Annual Pl an for Fiscal Year 2003 (April 8, 2003) (HUD

35137- 35313 at HUD 35195).

5. O Donnel |l Hei ghts

The 900 unit O Donnell Heights devel opment was, originally,
a de jure Wite devel opnent sited in a Wiite residential
nei ghbor hood. It becane majority African American in the m d-
1990s. Ex. 2, Taeuber, at Table 5, 6. O Donnell is one of the
few devel opnents in a nei ghborhood characterized by Baltinore
City as “neutral.” Ex. 441, Baltinore Departnent of Housing and
Communi ty Devel opnent, Consolidated Plan, July 2000-June 2005 (HA

62209- 62393 at 62280).

HABC has plans to denolish 98 units at O Donnell. Ex. 463,
HABC Publ i c Housing Authority Plans, Plan for Fiscal years 2003-

2007, Annual Pl an for Fiscal Year 2003 (April 8, 2003) (HUD
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35137-35313 at HUD 35196). HABC has engaged in a Master Pl anning
process for O Donnell. Ex. 473, O Donnell Heights Master Plan -

Fi nal Version (March 2003) (HA 81432-81522).

N. DEMOLI TI ON OF SCATTERED SI TES

In 1998, HABC subnmitted an application to HUD for the
denolition of 1000 units of scattered site public housing, or
over one-third of its scattered site public housing inventory.
HUD approved denolition of 297 of these units. Ex. 391,
Application for Denolition of Scattered Site Units, HABC ( Sept.

1, 1998) (HA 43397-488); Ex. 392, Menorandum from Harold Lucas to
WlliamD. Tanburrino (Cct. 7, 1999); Ex. 392, Letter from Harold
Lucas to Daniel Henson (Cct. 7, 1999) (HUD 06939-67); Ex. 467,
Letter from Unabyrd Ervin-Jones to Paul G aziano (April 1, 2003)

(HUD 34140-34163).

HUD subsequently approved HABC s requests to di spose of an
addi tional 65 scattered site public housing properties, and
several smaller scattered site denpolition/disposition
applications. Ex. 393, Letter fromM Liu to Paul Gaziano (Jan
28, 2002) (HUDBAL 24465-70); Ex. 394, Letter fromMchael Liuto
Paul G aziano (Dec. 5, 2001) (HUD 10632-37) (approving disposa

of 3 properties); Ex. 395, Letter from Joseph Shul di ner,
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Assi stant Secretary, to Daniel Henson (Sept. 29, 1995) (HUD

06615-21) (approving disposal of an additional three properties).

HABC has plans to dispose of at | east an additional 712
scattered site units. Ex. 464, HABC Public Housing Authority
Pl ans, Plan for Fiscal years 2003-2007, Annual Plan for Fisca
Year 2003 (April 8, 2003) (HUD 35137-35313 at HUD 35191-92);

Graziano Dep. at 243:6-247:13, 263:18-264:09.

1. Denplition and Baltinore City Urban Renewal Pl ans

Baltinmore City currently has urban renewal plans for the
devel opnment of a Bio-Tech Park adjacent to Johns Hopkins
Hospital. This planned redevel opnent will include new
residential developnent, as well as 2 mllion square feet of
bi ot ech space. Ex. 468, Broadway East Anendnent #2, Draft (Apr.
25, 2002) (MCC 005275-82); Ex. 469, Draft HABC Disposition
Application, BioTech -- Phase Il and Vacant Land (undated) (MCC

00455- 00523 at MCC 000494-95).

The buildings that will be denolished include HABC scattered
site public housing units. HABC has already submtted an
application to HUD to di spose of nine units of public housing in
the Bi o- Tech park area, and has plans to di spose of 133

additional Units. Ex. 470, HABC D sposition Application, East
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Bal ti nore Redevel opnment Project (Cct. 2002) (MCC 000258-454); EX.
469, Draft HABC Disposition Application, BioTech -- Phase Il and

Vacant Land (undated) (MCC 00455-00523 at MCC 00047).

HABC s pl anned denolition application for the Bio-Tech park
al so includes a planned request to dispose of an additional 200
public housing scattered sites. Ex. 469, Draft HABC Di sposition
Application, BioTech -- Phase Il and Vacant Land (undated) (MCC

00455- 00523 at MCC 000467) .

O SECTI ON 8 VOUCHER PROGRAM

HABC i s responsible for operating a Section 8 voucher
programthat has the potential to provide expanded housi ng
opportunities for mnorities. The tenant-based Section 8 housing
certificate and voucher progranms, 42 U S.C. 8§ 1437f, is intended
to di sperse federally-assisted housing and to allow | ow i ncone
mnority famlies to obtain housing in nei ghborhoods of their
choi ce throughout the nmetropolitan area and state. Ex. 397, John
Goering, U S. Departnment of Housing and Urban Devel opnent,
Pronoti ng Housing Choice in HUD s Rental Assistance Progranms, A

Report to Congress (April 1995) (PL 046930-7033).
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Section 8 famlies are free “to choose where to live and to
apply to that choice the sane priorities that notivate other
famlies, such as access to work, quality schools for their
chil dren, and safe nei ghborhoods.” Ex. 69, Ofice of Policy
Devel opnent and Research, U.S. Departnent of Housing and Urban

Devel opnent, State and Metropolitan Admi nistration of Section 8,

Current Mddels and Potential Resources: Final Report, HUD, Apri

1997, at Foreword (PL 81199-81214).

In selecting famlies to receive Section 8 vouchers, Federal
| aw prohi bits HABC from excluding or penalizing a famly solely
because the famly resided in a public housing project. 42

U S.C. 1437f(s).

In 1990, Congress required housing authorities to allow
famlies to apply for both public housing and Section 8, and if
the famlies were offered a public housing unit first, to retain
their place and preferences on the Section 8 waiting list. 42
US CA 8 1437f(s). Ex. 399, U S. Departnent of Housing and
Ur ban Devel opnent, Notice of Final Rule Governing Adm ssion to
the Section 8 Certificate and Voucher Prograns (Aug. 31, 1994)
(PL 046290-96) (requiring public housing tenants admtted to
public housing on or after April 26, 1993 who were al so on
Section 8 waiting list to retain federal preference for Section

8) .
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In 1992, HUD found that HABC was using a special code to
flag Section 8 applicants from public housing. HUD instructed
HABC that federal |law permts public housing residents to apply
for Section 8 assistance and directed HABC to stop using the
speci al code. Ex. 398, Letter from Maxi ne Saunders to Robert W
Hearn (May 5, 1992), with attached Managenment Review, Section 8
Certificate and Voucher Prograns (Feb. 18-21, 1992) (HA

06083-112); Ex. 12, Tanburrino Dep. 137:4-139: 8.

Federal preferences have since been repealed. HABC s |ocal
preference policy does not give public housing tenants a
preference to obtain a voucher, even if they are seeking the
voucher to nove to a non-mnority or |ow poverty nei ghborhood or
to nmove out of distressed or substandard public housing. Ex. 25,
Kramer Dep. 447:16-448:7. HABC continued to assune, in the face
of all evidence, that its housing neets HUD quality standards and
that public housing residents are “generally ineligible” for a
Section 8 preference. Ex. 25, Kraner Dep. 75:10-76:6; id. at
447-48. I n fact, many of devel opnents and scattered site units
were and are so distressed that HABC either has already

denol i shed themor is planning to do so.

Even residents who were required to nove so that their units
coul d be npderni zed were not offered Section 8 vouchers as a

rel ocation option. Ex. 26A, Schumann Dep. 177:5-178: 4.
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HABC staff were not and are not required to informresidents
peopl e seeking a transfer fromtheir current unit of the
alternative to apply for a Section 8 voucher. Ex. 26A, Schunmann
Dep. 206: 3-206: 9. If a family had not already applied for
Section 8 assistance, it generally is no |onger be able to do so.
HABC closed its waiting |ist for Section 8 effective February 14,
2003. Ex. 25, Kramer Dep. 71:4-6. New applications are being
accepted only for energencies and certain categories of persons
(such as the disabled, veterans, crine victins and di spl aced

per sons). ld. at 73:3-76:6, 479:3-479: 8.

More than 67 per cent of the Gty's Section 8 voucher
holders live in census tracts that are 70-100 per cent Bl ack, as
conpared to 53 per cent of the Cty' s rental units, 56 per cent
of units renting for $800 or less, and 53 per cent of City

nei ghbor hoods. Ex. 474 Cark Rep. at Table 10.

African- Aneri can voucher hol ders encounter barriers to
choice not faced by Wites in conpeting for the affordable units
that exist in the nmainstream market. Ex. 479, HUD O fice of
Pol i cy Devel opnment and Research, Issue Brief No. 5, My, 1995

Federal Rental Assistance Should Pronote Mobility and Choice (PL

049807- PL 049812 at PL 049809) (reporting that 55 per cent of
White recipients, conpared to only 36 per cent, of Black

recipients live in neighborhoods that are |ess than 10 percent
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poor). Consistent with national data, Dr. Pendall found that
across all of the suburban counties in the Baltinore housing

mar ket, 47.7 per cent of voucher holders live in census tracts
that are 25 per cent Black or | ess. However, nost of the voucher
hol ders in these tracts are Wite. Only 27.2 per cent of Black
subur ban voucher holders live in tracts 0-25 per cent Bl ack, a
significant inprovenent over Black voucher holders in Baltinore
Cty, but still less than their White counterparts. Ex. 5,

Pendal | Section 8, Table 9.

Even when African American voucher holders find housing in
majority Wiite areas, it is often in neighborhoods transitioning
frommajority Wiite to mgjority Black. Ex. 5, Pendall Section 8,
at 3. This is true even in Baltinore County, where 56 per cent
of Bl ack voucher holders who lived in tracts that had a mnority
of Black residents lived in transitional tracts. 1d. at p. 8
The Patterson Park nei ghborhood's character was changed by
specul ators from honme ownership to primarily rental. "The
specul ators were buying properties and renting them excl usively
to Section 8 househol ds because the Public Housing Authority was
not doing a good job of determ ning rent reasonabl eness. Thus,
an owner could charge a higher rent to a Section 8 famly than he
m ght otherw se receive in the market.” Ex. 367, HUD Report,

Section 8 Tenant-Based housi ng Assi stance: A Look Back after 30
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Years (Mar. 2000) (HUD 1215-73); see also Ex. 25, Kramer Dep.
105: 17-106: 19, 112:13-114:12 (describing specul ators who “bought
properties, probably for very cheap in the Patterson Park area,

made limted repairs and put themon the Section 8 prograni).

State | aw al l ows housi ng agencies to adm ni ster rent
subsi dies outside of their political boundaries. See MD Code
Ann., Art. 44A 8§ 1-103(b)(1)(i); Ex. 12, Tanmburrino Dep.
162:13-163: 7. However, HABC s primary interest is conpliance
with utilization and getting Section 8 vouchers utilized within

the Gty.” Kraner dep. 170:12-171:15

Fromtime to tine, HUD has provided funding for experinental
prograns that hel p voucher users nove to | ow poverty or suburban
areas. However, nobility prograns in the HABC Public Housing
Aut hority Plan have all been term nated or exhausted their
funding. Ex. 25, Kranmer Dep. 185:8-187:18; Ex. 12, Tanburrino

Dep. 116 -1109.

HABC s Section 8 director, Mchael Kraner, described a
programin conplete disarray when he arrived in early 2001. EXx.
25, Kranmer Dep 123:8 - 129:13; 133:9-138:3; 141:7-150:8. M.
Kramer described a “decade of m smanagenment” by HABC during which
Section 8 was the treated as the agency’ s “stepchild.” Ex. 484,
“Kramer, Section 8 Concerns,” undated (HA 69599). The agency was

unabl e to account for the nunmber of units it had under | ease, was
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unable to pay owners in a tinmely manner, and was not utili zing

approxi mately 4500 vouchers. |d.

HUD nonitoring reviews conducted in 1992 and again in 1999
made cl ear that HUD was aware of the on-going problens with
HABC s adm ni stration of the Section 8 program Ex. 398, Letter
from Maxi ne Saunders to Robert W Hearn (May 5, 1992) (HA 06083);
Ex. 485, Letter from Unabyrd Ervin-Jones to Patricia J. Payne,
1999 Managenent Revi ew of Section 8 Prograns, February 4, 2000

( HUD 09085) .

The problens were allowed to fester until 2001, when HUD s
| nspector General issued an audit of HABC s Section 8 program
The audit concluded that “[t]he HABC s Section 8 Programis
barely functional, and the HABC continues to m smanage and waste
scare resources intended to provide housing opportunities to its
| ow-i nconme residents.” Ex. 401, OG Audit Report, Housing
Authority of Baltinmore City, Section 8 Certificate and Voucher

Prograns (Mar. 28, 2001) (HUD 09265- 326).

The I nspector General found that the HABC had failed to
timely and accurately pay owners for units in its Section 8
Program | n March 2000 al one, HABC had failed to nake paynents
for over 3,000 famlies, one third of its program partici pants.
Id. at HUD 09282. HABC was overstating the nunber of units

| eased and failing to fully utilize its Section 8 funding.
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Thi s m snmanagenent led to HUD s recapturing of $74 mllion
of unused Section 8 funds in 1997-98. 1d. at HUD 09280. The
recaptured funds were not returned to HABC and were lost to

Baltimore. Ex. 25, Kranmer Dep. at 141:21-146: 14.

By 2001, another $50 million of unused resources had accrued
in HABC s reserve accounts. Ex. 401, O G Audit Report, Housing
Authority of Baltinmore City, Section 8 Certificate and Voucher
Prograns (Mar. 28, 2001) (HUD 09265-326 at 9300); Ex. 25, Kraner

Dep. at 145: 20-146: 14.

In the I nspector General’s view, these unspent funds
resulted fromunsound financial practices. The Inspector Ceneral
concl uded, “We believe the HABC does not fully utilize its
Section 8 funding because it sinply does not have the financi al
and operational capacity to effectively admnister its Section 8
program.ln our opinion, the HABC is not neeting its program
m ssi on of providing affordable housing to its | owincone
famlies in the Gty of Baltinore.” The progranis |ack of
credibility with rental property owners is a barrier to its use
in non-mnority areas and throughout the market. Ex. 12,

Tanmburrino Dep. 136:15-137: 6.

HABC al so failed the Section 8 Managenent Assessnent (SEMAP)
for the fiscal years ending June 30, 2001, earning a perfornmance

rating of “troubled” with a score of fifteen (15) points out of a
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possi ble total of 120 points. Ex. 486, Unabyrd Ervin-Jones to
Paul T. Graziano, Final Score Letter, Novenber 29, 2001 (HUD
11553). HABC s Section 8 programdid even worse the follow ng
year, earning only twelve points. Ex. 487, Unabyrd Ervin-Jones
to Paul T. Gaziano, April 30, 2003 (HUD 34666-HUD 34779). As a
result of this failure, HABC was barred from applying for new
Section 8 funds under a HUD Notice of Funding Availability. EX.

12, Tanburrino Dep. at 102:13-102: 18.

One of the indicators by which HABC s adm nistration of the
Section 8 program was eval uated specifically exam ned policies
and practices that expand housing opportunities. HABC received a
zero or failing score on this indicator for fiscal years 2001 and
2002. Contrary to clains in earlier SEMAP certifications, HABC
admtted in its fiscal year 2001 certification that it that it
did not have a witten policy regarding actions it would take to
encourage participation by owners of units outside areas of
poverty or mnority concentration; that it could not provide
docunentation that it had taken such actions; and that voucher
hol ders were not given listings of owners who are wlling to
| ease housing outside areas of mnority concentration. Ex. 488,
Paul Graziano to WIIiam Tanburri no, HABC SEMAP Certification,

Novenber 5, 2001, Indicator G (HABC 00553, 005573).
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I n Septenber of 2001 HUD al so barred HABC from appl yi ng for
housi ng counseling funds to operate a Section 8 nobility program
Ex. 400, Letter from Unabyrd Ervin-Jones, HUD to Paul G aziano,
HABC (Sept. 18, 2001) (HUD 1274-75); Ex. 12, Tanburrino Dep.

111: 3-111: 20.

Only 55 voucher holders |l eased in non-inpacted areas of city
during the latest twelve-nonth period for which data is
avai l abl e, conpared to 1,173 in inpacted areas. Ex. 481,

CitiStat Report, Housing Authority of Baltinore City, My 16,
2003 at HABC 008308. Wiile only 60 voucher famlies “ported out”
of Baltinmore City to other jurisdictions during this period, 209
voucher famlies noved into Baltinore City, all but seven to

i npacted areas. |d.

During the twel ve-nonth period preceding May 2003, an
average of 12,774 famlies were waiting for Section 8 assistance,
whil e an average of 1,665 regular vouchers remai ned unused. Ex.
481, Citi Stat Report, Housing Authority of Baltinmore City, My

16, 2003 at HABC 008307.
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CONCLUSI ON

For the foregoi ng reasons

1. The Court holds that, as di scussed above, the
Federal Defendants violated Section 3608(e)(5) of
the Fair Housing Act by failing adequately to
consi der regional approaches to aneliorate racial
segregation in public housing in the Baltinore
Regi on.

2. The case shall proceed to the renedial trial phase
pursuant to the decision herein.

3. Plaintiffs shall arrange a conference to be held
no later than January 14, 2005 to schedul e further
proceedi ngs herein.

SO DECI DED, on Thursday, January 6, 2005.

[ s |/
Marvin J. Grbis
United States District Judge
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