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Introduction

On behalf of the NAACP Legal Defense and Educational Fund, Inc. (LDF), I
offer this supplemental statement to the President’s Task Force on 21st Century
Policing (“Task Force”) in the hopes that it will inform the Task Force’s
recommendations to the President regarding strategies to foster trust, collaborative
relationships, and mutual respect between local law enforcement and the
communities they protect and serve, while also promoting effective crime reduction.
LDF is the nation’s oldest civil rights legal organization. Since its founding by
Thurgood Marshall in 1940, LDF has relied on the Constitution, as well as federal
and state civil rights laws, to pursue equality and justice for African Americans and
other people of color. Given LDF’s institutional mission and continuous engagement
in litigation and policy advocacy designed to eliminate the pernicious influence of
racial bias in all stages of America’s criminal justice system, the longstanding
problem of police abuse and excessive force in communities of color is of utmost
importance to LDF.

At the 1invitation of the Task Force, LDF offered oral and written statements
at the January 13, 2015 Listening Session centered on “Building Trust and
Legitimacy.” Those statements detailed recommendations that sought to eliminate
police violence in communities of color through police officer accountability, police
officer training, and transparency in law enforcement. Additionally, LDF previously
called upon the Department of Justice (DOJ) to address the unjustified use of lethal
and excessive force by law enforcement against African Americans,! and worked in
partnership with other national civil and human rights organizations to seek
comprehensive policing reforms.2

LDF remains engaged in efforts to implement its prior calls for policing
reforms and is hopeful that previously offered proposals will aid the Task Force in
crafting recommendations to the President. The instant submission supplements
LDF’s earlier statements by briefly addressing the ways in which federal
government resources can be deployed to advance policing reforms relating to
accountability, data collection, demilitarization of police in schools, and training on
bias-free policing.

At the outset, LDF recognizes the jurisdictional challenges associated with
federal efforts to reform law enforcement practices that traditionally fall within the
purview of state and local authorities. But, federal financial support for state and
local police departments through various federal grant programs, such as the
Edward Byrne Memorial Justice Assistance Grant (JAG) Program, and federal
statutes prohibiting race discrimination in policing, such as Title VI of the Civil
Rights Act of 1964 and the Omnibus Crime Control and Safe Streets Act of 1968,
could serve as substantial and effective vehicles for oversight.
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In particular, Title VI and the Safe Streets Act require the DOJ to ensure
that federally funded programs are administered free of discrimination.? Thus, the
DOJ must properly assess and ultimately ensure that law enforcement recipients of
federal funding have taken affirmative steps to eliminate bias in policing practices.4
Moreover, federal funding—and the process used to distribute funding—can be used
as a mechanism to encourage or discourage certain police practices or behaviors in
the following ways:

1. Accountability in Policing through Adequately-Funded Special
Prosecutor Offices

The incidents of lethal and excessive force exercised by police against African
Americans are the focus of significant concern in communities nationwide. The
apparent lack of accountability for police misconduct, abuse, and the use of
unjustified lethal force is particularly troubling. In far too many instances, the law
seems 1nadequate to protect those abused by the police. And the failure to hold
officers accountable for their misconduct fosters the perception that they are able to
engage in such behavior with impunity. This behavior deepens the gulf of mistrust
that exists between police and those that they are required to protect and serve.

As LDF and others who offered testimony before the Task Force explained,
new models of police accountability are necessary to meet the challenges presented
by police violence and misconduct. Prosecutorial and investigatory authorities must
be independent of the law enforcement agencies they are charged with monitoring,
so that they are not beholden to local or parochial interests that undermine efforts
to ensure accountability.

With this in mind, LDF recommends that the DOJ create and adequately
fund and monitor special prosecutor offices or prosecutorial units focused solely on
incidents of police misconduct and excessive or lethal use of force. Several states,
such as New York, Connecticut, and Wisconsin, have laws that call for the
appointment of special prosecutors or independent investigators in officer-involved
death cases.? Federal funding could serve as an incentive to support and expand
these efforts nationwide.

2. Mandatory Use of Force Data Collection for Law Enforcement
Recipients of Federal Funds

As detailed in LDF’s previous testimony before the Task Force, unreliable,
piecemeal data collection on police-citizen encounters and police-involved use of
force incidents wholly undermine efforts to hold police accountable for their conduct
and obscures the character and scope of the concerns raised by problematic police-
citizen encounters.® Indeed, Attorney General Eric Holder recently lamented the



lack of reliable data when he remarked that “[t]he troubling reality is that we lack
the ability right now to comprehensively track the number of incidents of either uses
of force directed at police officers or uses of force by police. This strikes many —
including me — as unacceptable. Fixing this is an idea that we should all be able to
unite behind.”7

To this end, Congress recently passed and President Obama signed the Death
in Custody Reporting Act of 2013, which requires law enforcement agencies that
receive federal funding to report to the U.S. Attorney General, on a quarterly basis,
in-custody deaths of persons who were arrested, detained or incarcerated. The
Attorney General must study these data and report on ways to reduce the number
of such deaths.8

While this is an important first step, the DOJ should also require law
enforcement recipients of federal funds, particularly funding used to hire new police
officers, to collect and report data regarding police use-of-force incidents, including
lethal force, disaggregated by the race, ethnicity, and sex of the civilian and location
of the incident. Title VI, the Safe Streets Act, and the federal funding discussed
above offer federal authorities, including the DOJ, sufficient opportunity to require
that police departments provide the kind of statistical information and other data to
ensure compliance with Title VI of the Civil Rights Act of 1964 and the guidelines of
federal grant programs.

3. Demilitarization of Police in Schools

Without question, the jarring images of the military-style response by local
police to the public protests in Ferguson shocked the nation. Law enforcement
officers suddenly appeared in military fatigues and full-body armor and rode in
armored trucks through peacefully gathered crowds. LDF has appealed to Congress
to limit, and in many cases end, federal programs that equip state and local law
enforcement agencies with military-style weapons, vehicles and aircraft.®

LDF is particularly troubled by reports of the U.S. Department of Defense’s
transfer and/or lending of military weapons for use at K-12 public schools through
its 1033 Excess Property Program (“1033 Program”). A number of school districts
have participated in the 1033 program,'®© and received military equipment. For
example, the Granite School District in Utah reportedly received M-16s through the
1033 program.!!

As a fundamental matter, militarization of our educational
institutions negatively impacts the educational environment for all students.
However, the greatest potential impact is on students of color. These students are
already disproportionately impacted by the criminalization of student conduct. For
example, while African-American students make up 16 percent of student
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enrollment nationally, they comprise 27 percent of students referred to law
enforcement and 31 percent of students arrested, often for minor “discretionary”
offenses, like “disrespect.”’? Increasingly, African American girls are
disproportionately impacted by out-of-school suspensions for minor behavior.13

A significant contributor to the “School to Prison Pipeline” is the presence of
law enforcement officers on school grounds, often known as “School Resource
Officers.” These officers are extensively involved in school discipline and often
arrest, ticket, or cite students or refer them to the juvenile justice system for routine
infractions. Research shows that police presence in schools negatively impacts
school climate, fueling distrust and anxiety among students, despite doing little to
1mprove safety.14 Adding military weaponry will only exacerbate tenuous climates
and further intimidate and alienate students. Some of the school districts
reportedly participating in the 1033 program, including those in California, Florida,
Georgia, Kansas, Michigan, Nevada, and Texas, have documented histories of
discipline disparities involving students of color.15

The transfer of military-style equipment to schools is especially alarming
given that school law enforcement personnel are routinely used to handle minor
disciplinary matters. Those personnel are often not trained to handle such
incidents, and the combination of possible implicit bias and unchecked discretion
result in high suspension and expulsion rates among youth of color, even though
they do not misbehave more frequently than their white peers.

This country cannot afford to conflate school safety with school discipline or
understate the harmful consequences of militarizing school police. The use of any
form of military equipment on school campuses is certainly well beyond the scope of
federal programs designed to equip law enforcement with weaponry. And,
exacerbating overly punitive discipline practices and hostile school climates by
arming school police officers with military-grade weapons poses significant danger
to those students most vulnerable to overly punitive discipline. LDF urges the Task
Force to recommend that the DOJ use its consultative authority under the 1033
Program16 to end the transfer of surplus military weapons, vehicles and aircraft to
law enforcement in K-12 public schools.

4. Training on Bias-Free Policing and De-escalation to Improve Police-
Community Relations

A week ago, Federal Bureau of Investigation Director James Comey
courageously acknowledged what most communities of color have known for decades
— in American history, police “enforced the status quo, a status quo that was often
brutally unfair to disfavored groups.”!” He added that “[m]any people in our white-
majority culture have unconscious racial biases and react differently to a white face



than a black face. In fact, we all, white and black, carry various biases around with
us.’18

All agree that improving the relationships between law enforcement and
communities is absolutely critical. Improving those relationships requires ensuring
that police officers are appropriately and properly trained. As described in LDF’s
previous testimony and by a number of Task Force witnesses, training must focus
squarely on explicit and implicit racial bias,!® the use of force, de-escalation
techniques, and the appropriate engagement with youth and those who exhibit
mental health concerns. Trainings, or any remedial measures designed to improve
police practices, must also be informed by the lived experiences of police officers.
Ideally, community members could also provide input and guidance on the concerns
that shape police officer training. At a minimum, officers must: be taught to
acknowledge and confront attitudes and biases that shape their behavior; be given
clear guidance on the appropriate use of force; and be trained to de-escalate
encounters and engage in respectful policing. Training of this sort is done to
effectuate a change in the culture of policing, which will in turn help to bridge the
gulf of mistrust at the root of tragic police-citizen encounters.

The enforcement tools of Title VI and the Safe Streets Act and incentives
inherent to federal funding should be deployed to make certain that police
departments are undertaking these types of training efforts, and that they are
effective. In particular, police departments that receive federal funding from
entities such as the Community Oriented Policing Services program should be
required to undergo Fair and Impartial Policing Training and similar training
programs that will improve the provision of police services to diverse communities.
Doing so will undoubtedly ease the tensions that so often define relationships
between communities and police.

Finally, improving the character of police-community relations means fully
confronting the scope and function of policing. Law enforcement policies, such as so-
called “broken windows” policing that incentivizes arrests and broadens the role of
police beyond protecting the health, safety, and welfare of community members,
exacerbate mistrust, criminalize communities, and drive the types of incidents that
led to Michael Brown and Eric Garner’s deaths. Eliminating the perverse incentives
that reward arrests will help improve police-community relations.

Conclusion

The problems the Task Force must confront are complex but not
insurmountable. LDF hopes that the recommendations offered here, as well as in its
previously submitted written and oral statements, prove useful as the Task Force
considers the submissions it has received to date. LDF looks forward to reviewing
the Task Force’s final report to the President and thank you for your consideration.
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