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SUMMARY OF ARGUMENT 

Michigan’s Ballot Proposal 06-02 (“Proposal 2”) selectively targets 

lawful programs known to be of unique and paramount importance to racial 

minorities, eliminates these programs wholesale and conditions any discussion of 

their reinstatement upon a direct majority vote of the electorate that removed them.  

Under Hunter v. Erickson, 393 U.S. 385 (1969), and Washington v. Seattle School 

District No. 1, 458 U.S. 457 (1982), this kind of impermissible political 

restructuring violates the Equal Protection Clause. 

Attempting to justify this selective exclusion of racial issues from the 

ordinary political process, the Attorney General and various proposed amici seek to 

add new and indefensible requirements to the Cantrell Plaintiffs’ equal protection 

claim.1  Most importantly, there is no difference between a political restructuring 

that impedes racial minorities’ access to so-called “preferential treatment” and one 

that blocks access to “equal protection.”  Both are impermissible, and any such 

distinction is unsupported by controlling precedent. 

                                           
1 In addition to the Attorney General’s brief in opposition to the Cantrell 

Plaintiffs-Appellants’ brief, this reply responds to amicus briefs filed by dismissed 
Intervenor-Defendant Eric Russell as well as the Michigan Civil Rights Initiative 
Committee and American Civil Rights Foundation. 

Case: 09-1111     Document: 00615776259     Filed: 08/24/2009     Page: 7



 

2 
 

Moreover, equally without foundation is the notion that a political 

restructuring claim under the Equal Protection Clause requires proof of intentional 

discrimination (it does not), or that the process for establishing criteria for 

admission to Michigan’s public universities is not a political process (it is).  

Furthermore, the claim that Proposal 2 does not burden racial minorities because it 

sweeps in gender is facially absurd, as the District Court recognized, as is the 

argument that race-conscious admissions programs cannot inure primarily to the 

benefit of racial minorities if supported also by non-minorities. 

Indeed, any argument that Proposal 2 is facially neutral or that it does 

not discriminate against racial minorities is belied by the fact that it expressly 

targets lawful programs in the very three areas – public education, employment and 

contracting – where racial minorities have achieved the greatest political gains.  

Accordingly, Proposal 2 serves no compelling state interest, but rather itself 

discriminates on the basis of race by prospectively barring policies that the Supreme 

Court already has held to be in the compelling interest of Michigan’s entire 

citizenry.   
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ARGUMENT 

A. There is No Justifiable Distinction Between Official Actions that 
Preclude “Preferential Treatment” and Those that Withhold “Equal 
Protection” Within the Context of Impermissible Race-Based Political 
Restructuring. 

The Attorney General argues that Proposal 2 does not violate the 

Fourteenth Amendment because it does not impede citizens’ access to securing 

protection from discrimination.  (See AG Opp. Br. at 15-16 (“It is equal protection, 

not unequal treatment that is guaranteed.”).)  That is not the law.  Properly applied, 

the Hunter/Seattle doctrine exposes Proposal 2 as a discriminatory measure that 

denies the Cantrell Plaintiffs equal protection by unfairly burdening them in the 

political process on the basis of race.  The same is true regardless of whether the 

outcome is labeled “protection” or a “preference.” 

As an initial matter, the Attorney General’s assertion that the Cantrell 

Plaintiffs’ argument “requires this Court to conclude that the Hunter/Seattle doctrine 

prohibits a state from limiting [or] even eliminating” affirmative action programs is 

wrong – and misses the point.  (Id. at 25)  The Cantrell Plaintiffs do not argue (and 

have never argued) that race-conscious admissions programs are required by the 

Fourteenth Amendment.  To the contrary, Michigan’s public universities (the 

“Universities”) may modify or even eliminate these programs as they see fit.  The 

injury caused by Proposal 2 is not the repeal of race-conscious admissions 

programs, but rather certain citizens’ inability to lobby for the consideration of 
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race – and only race – in University admissions without first amending Michigan’s 

Constitution.  

1. A proposed distinction between precluding “preferential treatment” 
and withholding “equal protection” for deciding political restructuring 
cases contradicts both Hunter and Seattle. 

The Attorney General asserts that “the outcome of the process cannot 

be divorced from the process itself for purposes of analyzing a Hunter/Seattle equal 

protection claim,” and that the Cantrell “Plaintiffs have no equal protection rights 

against a political obstruction to preferential treatment.”  (Id. at 15, 19.)  These 

statements are incorrect.  Hunter and Seattle do not depend whatsoever upon the 

nature of the government action that the political restructuring at issue renders more 

difficult for racial minorities to achieve, so long as they consider it “to be 

‘legislation that is in their interest.’”  Seattle, 458 U.S. at 474 (quoting Hunter, 393 

U.S. at 395 (Harlan, J., concurring)).  Although Hunter involved protection from 

housing discrimination, that fact is ancillary to its holding.  See 393 U.S. at 392-93 

(“[T]he State may no more disadvantage any particular group by making it more 

difficult to enact legislation in its behalf than it may dilute any person’s vote or give 

any group a smaller representation than another of comparable size.”).  Similarly, 

the Seattle majority found objectionable “the comparative burden [Initiative 350] 

impose[d] on minority participation in the political process – that is, the racial 
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nature of the way in which it structure[d] the process of decisionmaking.”  458 U.S. 

at 480 n.23.   

The expedient recasting of Hunter and Seattle as invalidating solely 

official action standing in the way of “protection from discrimination” should be 

ignored.  Dispositively, the busing program at issue in Seattle did not legally protect 

any students from discrimination and was not required by the Fourteenth 

Amendment to combat prior de jure segregation.  See Parents Involved in Cmty. 

Schs. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 720 (2007) (“[T]he Seattle public 

schools have not shown that they were ever segregated by law, and were not subject 

to court-ordered desegregation decrees.”).  Yet, as the District Court acknowledged, 

a majority of the Seattle Court found the program’s precise nature irrelevant:  

“[T]he Court in Seattle did not (and could not) rely on the notion that the 

restructuring at issue impeded efforts to secure equal treatment.”  (12/11/08 Order, 

RE #178, at 5.)  To this day, Seattle remains good law.2  Thus, even were process 

inseparable from outcome, as the Attorney General suggests, a political 

restructuring that selectively conditions the ability to lobby for race-conscious 

                                           
2 Without support, and misconstruing both the plurality and dissenting opinions 

in Parents Involved, Mr. Russell speculates that the busing plan at issue in Seattle 
would not survive strict scrutiny if that issue “were to return to the Court today.”  
(Russ. Amicus Br. at 19-20.)  As Mr. Russell concedes, however, such speculation 
is irrelevant under established law.  
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programs aimed at fostering diversity in public schools – the very “outcome” at 

stake in Seattle – upon first obtaining a state constitutional amendment nonetheless 

violates the Equal Protection Clause. 

The Attorney General similarly argues that programs which go beyond 

the Fourteenth Amendment’s mandates are insulated from review under 

Hunter/Seattle.  (See AG Opp. Br. at 28 (“Where a State is not constitutionally 

obligated to offer affirmative action programs or similar policies, it may, as the 

people of Michigan did, choose to prohibit the use of such policies without violating 

equal protection principles.”).  Seattle does not support this distinction, as is evident 

from Justice Powell’s dissent, upon which the Attorney General relies.  In his 

dissenting opinion, Justice Powell criticized the Seattle majority for extending 

Hunter to a case in which the “local governmental body arguably ha[d] done ‘more’ 

than the Fourteenth Amendment requires.”  (See AG Opp. Br. at 27 (quoting 

Seattle, 458 U.S. at 498 n.14 (Powell, J. dissenting)); Russ. Amicus Br. at 15-16.)  

Such a characterization, however, is at odds with the District Court’s denying the 

Cantrell Plaintiffs’ post-judgment motion in this case due to the Supreme Court’s 

“never [having] held that affirmative action is required.”  (12/11/08 Order, RE 

#178, at 5-6.)3 

                                           
3 The Attorney General’s conclusion that “the Seattle Court did not intend to 

foreclose the ability of States to discontinue or repeal the use of racial preferences at 
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2. This Court and the Ninth Circuit’s prior opinions regarding the 
Hunter/Seattle doctrine are not controlling. 

The Attorney General relies heavily upon two prior decisions:  an 

emergency interlocutory decision by this Court that expressly was not on the merits, 

Coal. to Defend Affirmative Action v. Granholm, 473 F.3d 237 (6th Cir. 2006), and 

a Ninth Circuit decision upholding California’s analogous Proposition 209, Coal. 

for Economic Equity v. Wilson, 122 F.3d 692 (9th Cir. 1997).  These decisions are 

not binding of this Court and, in any event, are wrong. 

This Court’s prior opinion – which reviewed solely the District Court’s 

entry of a stipulation that delayed Proposal 2’s effective date until after the pending 

admissions cycle – was issued without the benefit of full briefing or argument and, 

as such, “the merits of the appeal” were “not before th[e] panel.”  Granholm, 473 

                                           
a statewide level, as Michigan did here” (AG Opp. Br. at 27-28) is misguided.  In 
dissent, Justice Powell wondered whether, “if the admissions committee of a state 
law school developed an affirmative action plan,” other public university officials 
with arguably “greater authority under state law” might be powerless after Seattle to 
modify it.  458 U.S. at 498 n.14 (Powell, J., dissenting).  The majority correctly 
responded that “the horribles paraded by the dissent” had “nothing to do with the 
ability of minorities to participate in the process of self-government” and thus were 
“entirely unrelated to th[e] case.”  Id. at 480 n.23 (majority opinion).  And of 
course, Justice Powell’s scenario is not what occurred in Michigan, where the 
populace foreclosed any possibility of action by University officials with regard to 
using race – and race alone – as a factor in admissions “by lodging decisionmaking 
authority over the question at a new and remote level of government.”  Id. at 483.  
Mr. Russell likewise misstates the issue in arguing that there cannot be “a distinct 
Equal Protection Clause violation every time one level of government overrules the 
one below . . . on any issue with a ‘racial focus.’”  (Russ. Amicus Br. at 25.)   

Case: 09-1111     Document: 00615776259     Filed: 08/24/2009     Page: 13



 

8 
 

F.3d at 243.  This Court need not adhere to the dicta in that preliminary, 

interlocutory decision.  Further, the Cantrell Plaintiffs were not a party to that 

appeal.   

The Ninth Circuit’s novel ruling in Coalition for Economic Equity is 

likewise not binding.  The majority’s opinion precipitated a vigorous dissenting 

argument by Judge Norris, who correctly noted that since the California referendum 

“deprive[d] the proponents of affirmative action – and only the proponents of 

affirmative action – of the ordinary benefits of representative government,” it is 

unconstitutional:  “Unless and until the Supreme Court overrules Hunter and 

Seattle, California simply does not have the constitutional authority to place 

minority groups at a disadvantage in the political process.”  122 F.3d at 712 (Norris, 

J., respecting the denial of rehearing en banc). 

Additionally, the Ninth Circuit’s ruling predates the Supreme Court’s 

more recent decisions regarding the constitutionality of race-based school 

admissions and assignment programs, which destroy that opinion’s foundation.  See 

id. at 707 n.16 (majority opinion) (distinguishing California’s Proposition 209 from 

Seattle’s Initiative 350 by theorizing that “‘programs [such as race-based 

“affirmative action”] trench on Fourteenth Amendment values in ways that 

“reshuffle” programs [such as school desegregation] do not’” (quoting Associated 

Gen. Contractors of Cal. v. S.F. Unified Sch. Dist., 616 F.2d 1381, 1387 (9th Cir. 
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1980))).  The Cantrell Plaintiffs addressed this point at length in their opening brief 

(see Brief of Plaintiffs-Appellants at 32-34); neither the Attorney General nor any of 

the proposed amici offered any answer. 

B. As Proposal 2 Selectively Alters Michigan’s Political Structure to the 
Detriment of Racial Minorities, the Cantrell Plaintiffs Have Made 
Out an Equal Protection Violation Under Controlling Precedent. 

The Attorney General admits that “the District Court agreed with 

Plaintiffs that [Proposal 2] did alter the political structure by making it more 

difficult to achieve race-conscious admissions or hiring policies than other types of 

beneficial legislation.”  (AG Opp. Br. at 11.)  Under Hunter and Seattle, this alone 

warrants a reversal of the District Court’s grant of summary judgment. 

1. Proposal 2 unquestionably has a racial focus, regardless of whether it 
was the product of intentional discrimination. 

It cannot seriously be disputed that the race-conscious admissions 

programs targeted by Proposal 2 “inure[] primarily to the benefit of the minority, 

and [are] designed for that purpose.”4  Seattle, 458 U.S. at 472.  As the District 

                                           
4 Mr. Russell’s “argument” that “extensive evidence shows that the systematic 

mismatching of minority students, through racial preferences, to academic 
institutions imposes substantial harm on the very minorities that are supposed to 
benefit” (Russ. Amicus Br. at 44) is both offensive and irrelevant.  Even amici with 
the same goals as Mr. Russell admit that “minorities in Michigan have continued to 
excel in the absence of” these programs.  (MCRIC Amicus Br. at 4.)  Further, were 
affirmative action programs not widely perceived to be of “benefit” to racial 
minorities, neither Mr. Russell nor Jennifer Gratz would have moved to intervene in 
this case “motivated by the desire to gain admission to the University of 
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Court correctly held, that is amply sufficient to conclude that Proposal 2 has a racial 

focus.  (See 3/18/08 Order, RE #166, at 47 (“[T]here can be no question that 

Proposal 2 has a racial focus.”).)  The Attorney General and Mr. Russell attempt to 

sidestep this clear and correct holding with three arguments:  (1) that a political 

restructuring claim under Hunter and Seattle requires proof of intentional 

discrimination; (2) that Proposal 2 does not contain any racial classification at all; 

and (3) that the Cantrell Plaintiffs’ concept of racial focus is boundless.  None of 

these arguments has merit. 

First, the Attorney General declares that “[u]nder a political structure 

analysis, reallocation of political decision-making violates equal protection only 

when there is evidence of purposeful racial discrimination, similar to a conventional 

equal protection analysis.”  (AG Opp. Br. at 49; see Russ. Amicus Br. at 33-34.)  As 

the District Court properly held, however, “the idea that a political restructuring 

claim must be based on purposeful discrimination finds no support in the cases.”  

(3/18/08 Order, RE #166, at 48.)   

Although proof of discriminatory intent is sufficient to show that a 

challenged law has a racial focus, it is by no means necessary.  Indeed, Seattle 

squarely holds that laws which restructure the political process to the detriment of 
                                           
Michigan . . . without having to yield to a minority candidate who would take [his 
or] her place with the benefit of” such programs in place.  (3/18/08 Order, RE #166, 
at 41.) 
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racial minorities do not require “a particularized inquiry into motivation.”  458 U.S. 

at 485.  Rather, these laws are “presumptively invalid,” and to suggest otherwise 

“misapprehends the basis of the Hunter doctrine.”  Id. (“We have not insisted on a 

particularized inquiry into motivation in all equal protection cases:  ‘A racial 

classification, regardless of purported motivation, is presumptively invalid and can 

be upheld only upon an extraordinary justification.’ . . . And legislation of the kind 

challenged in Hunter similarly falls into an inherently suspect category.”). 

Furthermore, the Attorney General invokes this Court’s holding in 

Arthur v. Toledo, 782 F.2d 565, 573-574 (6th Cir. 1986), to argue that where a 

showing of motivation is required, a ballot “initiative only violates equal protection 

if racial discrimination was ‘the only possible rationale’ behind its passage.”  (AG 

Opp. Br. at 36.)  Based on this Court’s subsequent opinion in Buckeye Community 

Hope Foundation v. City of Cuyahoga Falls, 263 F.3d 627 (6th Cir. 2001), however, 

the District Court recognized that “whatever its legitimacy in other cases,” the 

Arthur standard “cannot be right in the case of a Hunter challenge to a referendum.”  

(3/18/08 Order, RE #166, at 38.)  As Buckeye explained, imposing a 

“discriminatory intent” requirement within political restructuring claims would have 

the unintended consequence of “eviscerat[ing] the use of the Equal Protection 

Clause of the Fourteenth Amendment in the context of challenging referendums,” 

because “[a] plaintiff will almost never be able to prove that racial bias was the 
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‘only possible motivation’ behind a referendum that otherwise furthers racial 

discrimination.”  Buckeye, 263 F.3d at 638 n.2 (noting that such an inquiry into 

motivation in Seattle “would have failed Arthur’s stringent test”).5 

Second, Mr. Russell argues that Proposal 2 cannot trigger heightened 

equal protection review because it does not “mask an invidious racial 

classification.”  (Russ. Amicus Br. at 29.)  The Attorney General has abandoned this 

exact argument on appeal,6 but alternatively labels Proposal 2 a “facially neutral 

referendum[]” and a “law that addresses in neutral-fashion race-related and gender-

related matters.”  (AG Opp. Br. at 31, 36 (internal quotation marks omitted).)  

Respectfully, these arguments are nonsense.  As the District Court found, “Proposal 

2 plainly deals with racial considerations,” and a “purpose[]” and “clear effect of 

                                           
5 Even Mr. Russell admits that this is not the law.  Although he asserts that 

“Arthur remains binding,” he argues that this Court’s “later critique of Arthur is not 
applicable outside the context of a Hunter/Seattle challenge.”  (Russ. Amicus Br. at 
46-47 n.23.)  In the same breath, Mr. Russell asserts that this Court should ignore 
Buckeye because “[t]he Supreme Court unanimously reversed the relevant part of 
this decision and it has no precedential value.”  (Id.)  Nothing in the Supreme 
Court’s opinion reversing Buckeye, however, purports to modify this Court’s 
observation that Arthur contravened Hunter and Seattle.  See City of Cuyahoga 
Falls v. Buckeye Cmt’y Hope Found., 538 U.S. 188, 195 (2003) (“[R]espondents 
claim injury from the referendum petitioning process and not the referendum itself – 
which never went into effect . . . .”). 

6 The Attorney General argued below that Proposal 2 does not create a racial 
classification “since it neither says nor implies that ‘persons are to be treated 
differently on account of their race.’”  (AG SJ Mot., RE #123, at 21.)   That 
argument does not appear in the Attorney General’s brief on appeal. 
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Proposal 2 is to prohibit the State and its political subdivisions – including 

university admissions departments – from adopting affirmative action programs.”  

(3/18/08 Order, RE #166, at 48-49.)   

Labeling Proposal 2 “facially neutral” because “it equally bans all” 

affirmative action programs (Russ. Amicus Br. at 46) is no answer.  See Seattle, 458 

U.S. at 471 (“[D]espite its facial neutrality there is little doubt that the initiative was 

effectively drawn for racial purposes.”); Loving v. Virginia, 388 U.S. 1, 8 (1967) 

(rejecting “the notion that the mere ‘equal application’ of a statute containing racial 

classifications is enough to remove the classifications from the Fourteenth 

Amendment’s proscription of all invidious racial discriminations”).7  As the District 

Court stated:  “Although it is true that no racial group – minority or majority – can 

benefit from affirmative action programs under the plain language of Proposal 2, to 

suppose that races other than minority races would feel the impact of such a 

restriction defies logic and contemporary reality.”  (3/18/08 Order, RE #166, at 47.) 

                                           
7 The Attorney General and Mr. Russell’s own authority supports the point that 

“facial neutrality” is not dispositive.  See Crawford v. Bd. of Educ., 458 U.S. 527, 
537 n.14 (1982) (“The [Hunter] Court considered that although the law was neutral 
on its face, ‘the reality is that the law’s impact falls on the minority.’ . . . In light of 
this reality and the distortion of the political process worked by the charter 
amendment, the Court considered that the amendment employed a racial 
classification despite its facial neutrality.”). 

Case: 09-1111     Document: 00615776259     Filed: 08/24/2009     Page: 19



 

14 
 

Nor is it correct that Proposal 2 bans merely “state-sponsored 

discrimination.”  (Russ. Amicus Br. at 3.)  “The language and purpose of 

[Proposal 2] is to eliminate both discriminatory and preferential treatment in public 

contracting, public employment, and public education on account of race or sex.”  

(AG Opp. Br. at 11 (emphasis added).)  In fact, Proposal 2’s title as enacted 

expressly singles out only one type of law:  “Affirmative action programs.”  Mich. 

Const. art. I, § 26.  Similarly, Proposal 2’s official ballot language unambiguously 

called it “[a] proposal to amend the state constitution to ban affirmative action 

programs,” and informed voters that “[a] separate provision of the state constitution 

already prohibits discrimination on the basis of race, color or national origin.”  (Pls.’ 

SJ. Mot., RE #125, Ex. P (2006 Voter Guide) at 30.)  This latter provision has been 

effective since 1964.  See Mich. Const. art. I, § 2.  Thus, not surprisingly, the 

Attorney General at oral argument below characterized Proposal 2 “as an anti-

affirmative action measure.”  (3/18/08 Order, RE #166, at 4.) 

Although Proposal 2 may “invalidate[] numerous state statutes wholly 

unrelated to university admissions” (Russ. Amicus Br. at 31), it does so in precisely 

the three areas – public education, employment and contracting – where the 

narrowly tailored use of racial classifications has led to the biggest gains for 

minorities.  See Mich. Const. art. I, § 26.  The Supreme Court easily found that the 

charter amendment in Hunter contained “an explicitly racial classification” for 
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“treating racial housing matters differently from other racial and housing matters.”  

393 U.S. at 389.  Similarly, Proposal 2 treats racial matters in education, 

employment and contracting different from racial matters in all other areas, as well 

as nearly all non-racial matters within those same areas.  Indeed, Michigan could 

have enacted forceful legislation to eliminate racial prejudice in fields where people 

of color remain disadvantaged – for example, in housing, zoning, credit access or 

private employment.  Instead, it targeted solely those areas in which racial 

minorities have achieved hard-fought political victories consistent with the Equal 

Protection Clause.  In effect, therefore, Proposal 2 singles out laws based on the 

race of the people most likely to benefit from such laws.  “[T]his suffices to trigger 

application of the Hunter doctrine.”  Seattle, 458 U.S. at 474.  Moreover, that 

Proposal 2 leaves Michigan’s longstanding anti-discrimination statutes undisturbed 

does not alter this reality.  Tellingly, “[t]he Elliott-Larsen Act . . . had provided safe 

harbors for” permissible affirmative action programs.  (Russ. Amicus Br. at 32.) 

As such, Proposal 2 creates an impermissible race-based classification 

by distinguishing between race and all other pertinent elements of diversity that a 

University still may consider in the admissions process.8  This gerrymandering of 

                                           
8 Officials from each of the Universities, along with the Cantrell Plaintiffs’ 

expert witness, testified that Proposal 2 “will depress minority enrollment.”  (See 
3/18/08 Order, RE #166, at 15-17.)  Various amici attempt to contest this fact with 
one year’s worth of statistics from Michigan’s public undergraduate and graduate 
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policy-making discretion can only be understood as an effort to exclude from the 

political process issues of particular importance to racial minorities.  Proposal 2 

deprives many students whose identities are inseparable from race of the ability to 

lobby University officials for the consideration of one of the most salient aspects of 

their applications.  Without any reference to race, the life stories of many students 

of color become incomplete or, at worst, incoherent, depriving these students of the 

same individualized and comprehensive review available to other applicants.  By 

excising race from the Universities’ discretion to set their own admissions policies, 

therefore, Proposal 2 demeans those who self-identify in this way.  Out of the “50 to 

80 different categories” of potentially subjective “preferences” evaluated by 

admissions officials (Pls.’ SJ Mot., RE #125, Ex. D (Spencer Dep.) at 35), 

Michigan’s voters may not embed authority over race alone irretrievably in their 

own hands, leaving the consideration of all other “preferences” untouched.  

Third, Mr. Russell argues that the Cantrell Plaintiffs’ “overbroad 

reading of ‘racial focus’ would lead to absurd conclusions” and potentially subject 

                                           
schools.  (See MCRIC Amicus Br. at 22-23 (“[P]ublic universities in Michigan 
reported an overall increase in minority enrollment for 2007.”).  Statistics are not an 
element of the Cantrell Plaintiffs’ process-based claim; to the extent that a decline 
in minority enrollment would support the otherwise established fact that Proposal 2 
has a racial focus, it is simply too early to assess the amendment’s long-term effects.  
Further, should “Michigan’s universities continue to enroll a critical mass of 
minority students” after Proposal 2 (Russ. Amicus Br. at 35), this would defeat any 
argument that these programs afford race-based “preferential treatment.” 
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to constitutional attack any referendum that “touches in any way upon racial issues” 

or “affects the political process by which racial issues are resolved.”  (Russ. Amicus 

Br. at 13, 23.)9  Although the Seattle Court noted that not every “attempt to address 

a racial issue gives rise to an impermissible racial classification,” 458 U.S. at 485, 

as discussed above, Proposal 2’s selective exclusion of issues from the normal 

political process easily satisfies the test for racial focus.  The lone pertinent 

difference between Proposal 2 and Seattle’s Initiative 350, which was “carefully 

tailored to interfere only with desegregative busing,” id. at 471, is that Proposal 2’s 

proponents did not hide their animosity for race-conscious admissions. 

Thus, any disdain for the concept of racial focus is disdain for Supreme 

Court precedent itself.  Indeed, the Attorney General and Mr. Russell imply at 

various points that race-conscious admissions programs are illegal under the Equal 

                                           
9 Mr. Russell’s citing “the Supreme Court’s unequivocal approval of the use of 

voter referendums to address issues that impact upon race” is a non-sequitur.  (Russ. 
Amicus Br. at 23-24.)  To this end, Mr. Russell’s reliance on James v. Valtierra, 402 
U.S. 137 (1971), is misguided.  The challenged enactment in Valtierra required a 
majority vote to approve federally-subsidized low-income housing, and thus had 
nothing to do with race.  See 402 U.S. at 141 (distinguishing Hunter by noting that 
the amendment at issue “require[d] referendum approval for any low-rent public 
housing project, not only for projects which will be occupied by a racial minority”).  
A racially focused political restructuring, by contrast, “deal[s] in explicitly racial 
terms with legislation designed to benefit minorities ‘as minorities,’ not legislation 
intended to benefit some larger group of underprivileged citizens among whom 
minorities [may be] disproportionately represented.”  Seattle, 486 U.S. at 485. 
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Protection Clause.  (See Russ. Amicus Br. at 19 (“[T]he Cantrell Plaintiffs’ position 

is that the Equal Protection Clause prohibits a State from prohibiting in the state 

constitution that which the Clause itself prohibits”); AG Opp. Br. at 11 (“This 

prohibition is not only compelled by [Mich. Const. art. I,] § 26 but also by the 

Fourteenth Amendment’s Equal Protection Clause.”).)  However, the Supreme 

Court in Grutter v. Bollinger, 539 U.S. 306 (2003), made clear that these programs 

serve a compelling state interest, as both the Attorney General and Mr. Russell 

simultaneously concede.  (See AG Opp. Br. at 24; Russ. Amicus Br. at 20.) 

Mr. Russell’s further argument that the Cantrell Plaintiffs 

hypothetically would challenge on equal protection grounds an initiative banning 

Michigan’s adoption of the “‘regime invalidated by the Supreme Court . . . in Gratz 

v. Bollinger, 539 U.S. 244 (2003)’” (Russ. Amicus Br. at 18) is itself absurd.  No 

one would engage in the “lengthy, complex, difficult and expensive” process of 

amending Michigan’s Constitution in such a superfluous way.10  (Pls.’ SJ Mot., 

RE #125, Ex. C (Wilfore Decl.) at II.)  If someone did so, moreover, this would not 

restructure the political process at all, since authority over these practices would 

have existed at no level of government.  Rather, it is only because opponents of 

                                           
10 Notwithstanding this fact, Proposal 2’s proponents listed “extra points in 

college admissions” as one of the race-conscious “practices” that were “WRONG” 
and needed to be “got[ten] rid of” in 2006, years after Gratz was decided.  (Pls.’ SJ. 
Mot., RE #125, Ex. P (2006 Voter Guide) at 30.) 
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flexible, individualized race-conscious admissions policies lost – at the University 

level and again in the United States Supreme Court – that they “impede[d] the 

political process . . . to obtain a reversal of that decision.”  (AG Opp. Br. at 28.) 

2. Proposal 2 skews the political process by significantly burdening 
minority interests alone. 

The District Court correctly concluded “that Proposal 2 makes it more 

difficult for minorities to obtain official action that is in their interest,” since 

“groups that would like to see [race-conscious admissions] programs implemented 

now must seek a constitutional amendment that allows them.”  (3/18/08 Order, RE 

#166, at 49.)  Nonetheless, the Attorney General and Mr. Russell argue that 

Proposal 2 does not substantially alter the political process for racial minorities 

because:  (1) the process within the Universities for setting admissions criteria is not 

a political process as contemplated by Hunter and Seattle; (2) proponents of race-

conscious admissions policies are themselves racially mixed; (3) Proposal 2 leaves 

open the possibility of advocating alternative forms of diversity; and (4) the 

language of Proposal 2 prohibits gender-based classifications as well.  These 

arguments miss the point and are easily dismissed.  

First, the Attorney General asserts that the Universities’ “methodology 

for reviewing and adopting changes to the admissions process . . . is not itself a 

political process, but rather, is an academic one.”  (AG Opp. Br. at 31.)  Whatever 

this means, as the Attorney General notes, “[t]he District Court summarily rejected 
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this argument.”  (Id. at 29; see 3/18/08 Order, RE #166, at 49 (“[T]he governance of 

a university, including the regulation of admissions criteria, is part of the political 

process.”).) 

To be sure, the Universities’ admissions process is a quintessentially  

political process.  “[T]he universities derive their authority from the state 

constitution.  See Mich. Const. art VIII, § 5.”  (3/18/08 Order, RE #166, at 49.)  

“[P]rior to the enactment of Proposal 2, any individual or group who believed that 

any [University] Admitting Unit . . . should amend its admissions policies to benefit 

applicants based on any factor . . . could petition that Admitting Unit for such a 

change.”  (Pls.’ Russ. Mot., RE #102, Ex. I (University Defs.’ RFA Resp.) Nos. 36, 

44; see also Pls.’ SJ Mot., RE #125, Ex. E (Zearfoss Dep.) at 209-10; Ex. F (Wu 

Dep.) at 192-93.)  Indeed, race-conscious admissions policies were first 

implemented at the University of Michigan directly in response to the demands of a 

minority activist group, the Black Action Movement.  (See Pls.’ SJ Mot., RE #125, 

Ex. Q (2/9/70 Letter from H.W. Hildebrandt, enclosing list of student demands).)  

And as the Attorney General admits, at Wayne State University, “[t]he public may 

attend meetings at which admissions criteria are discussed and may comment if they 

provide advance notice.”  (AG Opp. Br. at 30.)11 

                                           
11 The Cantrell Plaintiffs do not dispute the Attorney General’s assertion that 

“faculty are the primary architects of all the admissions criteria and protocols,” and 
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In any event, the form and scope of the political process from which 

authority over a racial issue is removed are irrelevant under Hunter and Seattle 

where a political restructuring ultimately “places special burdens on racial 

minorities within the governmental process.”  Hunter, 393 U.S. at 391.  The 

question is whether the challenged enactment “allocates governmental power 

nonneutrally” so that those championing legislation “inur[ing] primarily to the 

benefit of the minority” must “surmount a considerably higher hurdle than [those] 

seeking comparable legislative action.”  Seattle, 458 U.S. at 470, 472, 474.  

Proposal 2 clearly does just this, by stripping not only University administrators, but 

also Michigan’s legislature, of any authority to address a single potential factor in 

admissions – namely, race.  Cf. Crawford, 458 U.S. at 536 n.12 (noting that the 

initiative in question “would not bar state-court enforcement of state statutes 

requiring busing for desegregation or for any other purpose”). 

Second, the Attorney General argues that “an objectionable 

reallocation of power must involve more than simply elevating the decision-making 

                                           
that neither students nor other citizens ultimately vote on admissions criteria.  (AG 
Opp. Br. at 30.)  Were this factor dispositive, no form of representative government 
– even one run by legislature – would fit the Attorney General’s definition of a 
political process.  “Although the admissions criteria are not subject to a vote, 
prospective students have a right to ask university officials to take into 
consideration certain factors when they decide how to constitute an admissions 
class.”  (3/18/08 Order, RE #166, at 49.)  This is all that a political process requires. 
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authority to a higher level of government,” but rather must burden a “unique 

minority constituency.”  (AG Opp. Br. at 32.)  And Mr. Russell argues that the 

supporters of race-conscious admissions policies “are a thoroughly racially mixed 

group, as are those who oppose them.”  (Russ. Amicus Br. at 38.)  That is irrelevant.   

The identity of every proponent championing policies of unique benefit 

to people of color has no bearing on a Hunter/Seattle analysis.  The Seattle Court 

expressly recognized that there were non-minority proponents of fair housing and 

desegregation that were burdened by the restructuring in those cases.  See 458 U.S. 

at 471-72 (“It is undoubtedly true [that] Negroes and whites may be counted among 

both the supporters and the opponents of Initiative 350.  And it should be equally 

clear that white as well as Negro children benefit from exposure to ‘ethnic and 

racial diversity in the classroom.’  But neither of these factors serves to distinguish 

Hunter, for we may fairly assume that members of the racial majority both favored 

and benefited from Akron’s fair housing ordinance.” (citations omitted)).  The 

competing premise – that only non-whites historically have supported fair housing 

laws or voluntary school integration – runs contrary to the “deeply-rooted traditions 

of race-blind justice and equal treatment in our society.”  (Russ. Amicus Br. at 47.)  

Third, the Attorney General suggests that Proposal 2 does not run afoul 

of Hunter/Seattle because it “does not prohibit racial minorities and women from 

advocating or urging colleges and universities to create practices promoting 

Case: 09-1111     Document: 00615776259     Filed: 08/24/2009     Page: 28



 

23 
 

diversity within the admissions or hiring process.”  (AG Opp. Br. at 33.)  That 

Proposal 2 does not go further and prohibit all practices promoting diversity, 

however, does not negate its racially focused political restructuring effect in critical 

areas such as higher education admissions.  Rather, its apparent restraint only 

underscores that Proposal 2 does selectively and impermissibly single out 

proponents of race-conscious admissions policies for unique treatment within the 

political process. 

Moreover, this argument ignores the fact that “practices promoting 

diversity” which do not include race-conscious admissions policies will not 

effectively promote racial diversity, whose benefits within higher education the 

Grutter Court extolled as compelling.  See Parents Involved, 551 U.S. at 729 

(describing the admission of a “‘meaningful number’” of students of color as 

“necessary to achieve a genuinely diverse student body”); Grutter, 539 U.S. at 322 

(framing the central question as “[w]hether diversity is a compelling interest that 

can justify the narrowly tailored use of race in selecting applicants for admission to 

public universities” (emphasis added)); see also Fisher v. Univ. of Tex., No. A-08-

CA-263-SS, 2009 WL 2513291 (W.D. Tex. Aug. 17, 2009) (upholding under 

Grutter the University of Texas at Austin’s limited use of race as one factor among 

many in college admissions).   
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As the Attorney General recognizes, “[t]he Supreme Court concluded 

that the University of Michigan law school had a compelling state interest for equal 

protection purposes in ‘attaining a diverse student body’ and that the admissions 

practice was narrowly tailored to withstand constitutional challenge.”  (AG Opp. Br. 

at 24.)  Indeed, the Grutter Court “explicitly permitted the consideration of race 

despite the existence and availability of race-neutral alternatives like percentage 

plans or lotteries.”  Fisher, 2009 WL 2513291, at *23.  As Plaintiffs’ expert Jeannie 

Oakes testified, moreover, it is extremely “unlikely that race-neutral approaches 

would result in the diversity required at the University of Michigan.”  (Pls.’ SJ Mot., 

RE #128, Ex. M (Oakes Decl.), Ex. 1 at 3-4).) 

Fourth, the Attorney General repeats the argument that Proposal 2 

“does not create an unequal political burden on minorities or women” because 

women and minorities make up a majority of Michigan’s population.  (AG Opp. Br. 

at 33; see Russ. Amicus Br. at 40.)  The District Court rightly labeled this assertion 

“border[ing] on nonsense,” since lumping these groups together “into a contrived 

category does not allow any greater political influence over the process of 

advocating for affirmative action programs to achieve racial parity.”  (3/18/08 

Order, RE #166, at 47-48.) 

Such an argument assumes without any basis that the interests of 

minorities and women on this issue coincide.  Although disagreeing with the 
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conclusion, even Mr. Russell admits that “the classes allegedly burdened by 

Proposal 2 together comprised a voting bloc with different motives.”  (Russ. 

Amicus Br. at 41 n.20.)  Proposal 2’s official ballot language, while mentioning 

gender only in passing, counseled in no uncertain terms that “Proposal 2 will end 

dividing us by the color of our skin” and “treat[ing] people differently, based on 

their race and skin color.”  (Pls.’ SJ Mot., RE #125, Ex. P (2006 Voter Guide) at 

30.)  This language appeared, among other places, in the “Non-partisan Michigan 

Voter Guide” circulated by the League of Women Voters of Michigan, making clear 

what was at stake.  Accordingly, an exit poll conducted by Edison Research found 

that although 52% of women voted in favor of Proposal 2 overall, 82% of non-white 

women opposed the measure.  (Id., Ex. O (Exit Poll) at 1.)  Thus, the fact that 

Proposal 2 sweeps more broadly than the amendment in either Seattle or Hunter 

does not annul the constitutional violation.  See also Hunter v. Underwood, 471 

U.S. 222, 232 (1985) (holding that an additional purpose to discriminate against a 

group not subject to strict scrutiny “would not render nugatory the purpose to 

discriminate against all blacks”). 

In the end, the Attorney General is left to argue that “Plaintiffs may 

also seek to repeal [Proposal 2] through the petition process – the same process the 
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proponents used to secure its passage.”  (AG Opp. Br. at 34.)  This tautology only 

underscores Proposal 2’s unconstitutionality.12 

3. Proposal 2 does far more than “merely repeal” race-related legislation. 

The Attorney General cites Crawford v. Board of Education, 458 U.S. 

at 539, for the notion that “the simple repeal or modification of desegregation or 

antidiscrimination laws, without more, never has been viewed as embodying a 

presumptively invalid racial classification.”  (See AG Opp. Br. at 17-18; Russ. 

Amicus Br. at 30.)  While that statement may be correct, it does not follow that laws 

banning affirmative action programs are always constitutional.  Nor does Crawford, 

decided on the same day and by the same Court as Seattle, dictate the outcome of 

this case.  

Crawford involved a challenge to a California constitutional 

amendment (“Proposition I”) that “conform[ed] the power of state courts to order 

busing to that exercised by the federal courts under the Fourteenth Amendment.”  

                                           
12 Even if “the referendum process is not as daunting and onerous as asserted,” 

as the Attorney General maintains, this is irrelevant.  (AG Opp. Br. at 34.)  
Similarly, Mr. Russell protests immaterial facts like the exact steps or dollar 
amounts required to undertake a successful ballot initiative.  (See Russ. Amicus Br. 
at 38-40 & n.19.)  The fact remains “[i]t is the undisputed testimony of university 
officials that Proposal 2 prohibits them from considering race to any degree.”  
(3/18/08 Order, RE #166, at 14.)  As Proposal 2 leaves untouched at the University 
level all other diversity-enhancing criteria, it “imposes direct and undeniable 
burdens on minority interests.”  Seattle, 458 U.S. at 483. 
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458 U.S. at 532.  However, school officials “remain[ed] free to adopt reassignment 

and busing plans to effectuate desegregation,” and the amendment did “not bar 

state-court enforcement of state statutes requiring busing for desegregation or for 

any other purpose.”  Id. at 536 & n.12 (noting that “[i]n this respect th[e] case 

differ[ed] from the situation presented in” Seattle).  Thus, unlike Proposal 2, 

Proposition I did not fundamentally alter the political process for racial minorities 

by prospectively prohibiting any unit of state or local government from ever 

adopting policies allowing the consideration of race. 

As the District Court correctly observed, Crawford “provides no help 

to the attorney general’s position,” as “the Court made a point to distinguish that 

case from both Hunter and Seattle . . . because the constitutional amendment in 

[Crawford] did not involve political restructuring.”  (3/18/08 Order, RE #166, at 

49-50.)  Indeed, Seattle distinguished itself from Crawford by holding that “[i]t is 

the State’s race-conscious restructuring of its decisionmaking process that is 

impermissible, not the simple repeal of the Seattle Plan.”13  458 U.S. at 486 n.29; 

                                           
13 This alone is enough to refute the Attorney General’s out-of-context citation 

to Justice Blackmun’s concurrence in Crawford which stated that the Hunter/Seattle 
doctrine did not apply on the facts presented.  (See AG Opp. Br. at 28 n.56 (quoting 
Crawford, 458 U.S. at 546-547 (Blackmun, J., concurring)).)  Justice Blackmun’s 
actual concern was that if limiting judicial remedies were equal to “working a 
structural change in the political process,” then repealing any “enactment would 
mean that enforcement authority previously lodged in the state courts was being 
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see also Hunter, 393 U.S. at 389-90 (emphasizing that the charter amendment “not 

only suspended the operation of the existing ordinance forbidding housing 

discrimination, but also required the approval of the electors before any future 

ordinance could take effect”).  Thus, Proposal 2, like the amendments in Seattle and 

Hunter, “works something more than the ‘mere repeal’ of a desegregation law by 

the political entity that created it.”  Seattle, 458 U.S. at 484.  Rather, Proposal 2 tilts 

the political playing field in Michigan by subjecting all future arguments in favor of 

race-conscious admissions policies, no matter their quality, to an onerous hurdle of 

popular approval – a hurdle which arguments for other admissions criteria do not 

face.  (See Pls.’ SJ Mot., RE #125, Ex. B (Granholm RFA Resp.) No. 21 (affirming 

that “any individual or group who believes that any of the Universities should 

restore its prior admissions policies and their use of race” must now “seek[] a state 

constitutional amendment”).)   

C. Proposal 2 Does Not Survive Strict Scrutiny. 

Mr. Russell contends that even if Proposal 2 creates a “distinction 

based on race,” it still is constitutional because “Proposal 2 directly serves the 

State’s compelling interest in guaranteeing that all citizens will be treated equally by 

                                           
removed by another political entity,” potentially running afoul of Hunter and 
Seattle.  Crawford, 458 U.S. at 547. 
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the State without regard to race.”  (Russ. Amicus Br. at 42.)14  This ignores the fact 

that Proposal 2 itself discriminates against racial minorities through burdening them 

specially in the political process.  There is nothing race-neutral, let alone 

“compelling,” about a targeted proscription of programs in public education, 

employment and contracting whose primary beneficiaries are racial minorities.   

Furthermore, the admissions policies employed by the Universities 

prior to Proposal 2 were of the type that the Grutter Court expressly allowed to 

further the “compelling interest in securing the educational benefits of a diverse 

student body.”  539 U.S. at 333, 337 (upholding policies that “afford[] 

individualized consideration to applicants of all races” while “ensur[ing] that all 

factors that may contribute to student body diversity are meaningfully considered 

alongside race in admissions decisions”).  Michigan cannot simultaneously possess 

a compelling interest in both having and ending these very same programs. 

The Attorney General argues that “[n]owhere in Grutter, however, did 

the Supreme Court state or imply that universities and colleges must or should 

employ racial classifications,” but rather, “in 25 years, the Court expected” that 

affirmative action “will no longer be necessary.”  (AG Opp. Br. at 24 (internal 

                                           
14 In an attempt to re-litigate the Supreme Court’s holding in Grutter, Mr. 

Russell adds that “Proposal 2 also serves the compelling state interest of eliminating 
the negative effects imposed on minorities through its prior racial-preference 
programs.”  (Russ. Amicus Br. at 44.) 
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quotation marks omitted).)  These facts do not give Michigan’s electorate the right 

to short-circuit the ordinary decision-making process.  “Courts, just like individuals, 

may disagree on the propriety of affirmative action in public education for a host of 

reasons.”  (12/11/08 Order, RE #178, at 7.)  The debate over these programs, 

however, is still at the forefront of our national and local discourse.  The Equal 

Protection Clause requires that this remain the case in Michigan, unless proponents 

of all similarly situated matters – both racial and non-racial – are silenced equally. 
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CONCLUSION 

For the foregoing reasons, the Cantrell Plaintiffs-Appellants request 

that the Court of Appeals reverse the District Court’s grant of summary judgment 

and invalidate Michigan’s Proposal 06-02 as violative of the Equal Protection 

Clause of the Fourteenth Amendment to the United States Constitution.  

August 24, 2009 
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178 12/11/08 Opinion and Order Denying Cantrell Plaintiffs’ 
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