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INTRODUCTION

This is not a case of first impression.

To dispose of Plaintiff’s claims, the Court need only give effect to clear statutory
language defining eligibility under the Voting Rights Act’s bailout provisions and then decline
the “high adventure™' of overruling three Supreme Court precedents that unequivocally sustain
Section 5’s constitutionality. These precedents, decided over three decades, are foundational to
the Voting Rights Act and inextricably bound to the expressly granted congressional
enforcement powers that define both the roots and reach of the transformative Reconstruction
Amendments. The Supreme Court embraced this point in South Carolina v. Katzenbach, 383
U.S. 301 (1966), and has restated it more recently, and with no less certainty, in City of Boerne v.
Flores, 521 U.S. 507 (1997), and its progeny.

As a result of the 2006 renewal debates, and guided by both recent and longstanding
precedents and its institutional expertise, Congress extended the temporary provisions of the
Voting Rights Act—including Section 5 In pursuit of the goal of political equality that was
envisioned by the Reconstruction Amendments, Congress appropriately balanced the minimal
burdens of which Plaintiff complains, but cannot substantiate here, against the real and
substantial burdens that continuing racial discrimination in voting imposes on citizens
individually—and on the nation as a whole.

Like the unsuccessful plaintiffs in the earlier Section 5 challenges, Plaintiff complains
that it is unconstitutionally burdened by the Act’s preclearance requirements. This claim fails for

three principal reasons. First, the broad enforcement powers of the Fourteenth and Fifteenth

: City of Rome v. United States, 472 F. Supp. 221, 235 (D.D.C. 1979) (three-judge court),
aff’'d, 446 U.S. 156 (1980).



Case 1:06-cv-01384-PLF-EGS  Document 100-24  Filed 05/15/2007 Page 13 of 100

Amendments were designed to allow incursions on traditional state authority to eradicate the
vestiges of slavery and racial discrimination. Second, for over forty years, the evidence before
Congress has demonstrated the entrenched nature of discrimination against minority voters in
certain parts of the country. In response, Congress has employed a carefully drawn statute to
remedy and prevent some of the corrosive manifestations of that discrimination. Third, Congress
has the discretion to weigh the evidence and fashion the scope of the Section 5 remedy to guard
the uniquely important right to vote against the continuing threat of discrimination against racial
and ethnic minorities. Governing precedent and the record in this case—including ongoing
discrimination in spite of Section 5°s significant deterrent effects—make clear that Section 5 is
an appropriate exercise of Congress’s expressly granted authority to pursue the racial equality in
voting that is among the Constitution’s highest objectives.

BACKGROUND

A. The Voting Rights Act
1. The Genesis of the Voting Rights Act of 1965

The Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (“VRA” or “Act”), is
one of the most important civil rights measures in the history of the United States. The VRA
was “designed by Congress to banish the blight of racial discrimination in voting,” South
Carolina v. Kaizenbach, 383 U.S. 301, 308 (1966), and includes powerful remedies intended to
eliminate voting discrimination in States where such discrimination has been most flagrant. One
critical such remedy is Section 5 of the Act—described by the Supreme Court as the “heart of the
[VRA]” id. at 315—which in covered jurisdictions requires “the suspension of all new voting
regulations pending review by federal authorities to determine whether their use would

perpetuate voting discrimination.” Jd. at 316. As detailed below, Section 5 prevents
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jurisdictions with a history of discrimination from implementing discriminatory voting practices
or procedures.

Congress’s judgment in 2006 that there was a need to renew Section 5 must be
understood by reference to the historical experience that animates the Act. Following the end of
the Civil War, the States ratified three constitutional amendments in 1865, 1868, and 1870,
respectively. The Thirteenth Amendment outlaws slavery and involuntary servitude. U.S.
Const. amend. XIII, § 1. The Fourteenth Amendment provides, among other things, that no State
may “deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const.
amend. XIV, § 1. The Fifteenth Amendment mandates that “[t]he right of citizens of the United
States to vote shall not be denied or abridged by the United States or by any State on account of
race, color, or previous condition of servitude.” U.S. Const. amend. XV, § 1. Each Amendment
conferred on Congress the power to enforce the given Amendment through “appropriate
legislation.” U.S. Const. amends. XIII, § 2; XIV, § 5; XV, § 2.

Almost immediately after ratifying the Fifteenth Amendment, Congress péssed the
Enforcement Act of 1870, which made it a crime for public officers and private individuals to
obstruct the exercise of the right to vote. See Act of May 31, 1870, ch. 114, 16 Stat. 140. The
statute was amended in 1871 to provide for federal supervision of the electoral process, from
registration to the certification of returns. See Act of Feb. 28, 1871, ch. 99, 16 Stat. 433.

In the years following, the extension of the franchise to minority citizens was strongly
resisted in the South with violent and other means. As the Supreme Court later observed, “fervor
for racial equality waned, enforcement of the laws became spotty and ineffective,” and in 1894,
“most of [the Enforcement Act’s] provisions were repealed.” South Carolina v. Katzenbach, 383

U.S. at 310.

(e
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Beginning in 1890, States of the former Confederate South systematically instituted laws
designed to prevent minorities from voting. “These included grandfather clauses, property
qualifications, ‘good character’ tests,” and so called literacy or interpretation requirements, 383
U.S. at 311, and disqualification for “crimes of moral turpitude” (expansively defined and
applied), see, e.g., Ala. Const. of 1902 art. VIII, § 182 (held unconstitutional by Hunter v.
Underwood, 471 U.S. 222 (1985)).2 These laws were facially race-neutral, but were designed to
exclude Black citizens by allowing white election officials to apply the procedures selectively.
Other laws and practices, such as the “white primary” used by the State of Texas and other
Southern States, attempted to evade the Fifteenth Amendment, first by excluding nonwhites from
primary elections of the dominant party, and then (after the Supreme Court invalidated that
device) delegating to political parties the power to exclude nonwhites from primary elections.
See generally Nixon v. Condon, 286 U.S. 73 (1932); Nixon v. Herndon, 273 U.S. 536 (1927). As
a result of these devices, Black voting rates in the former Confederate States dropped
precipitously. See, e.g., United States v. Mississippi, 380 U.S. 128, 144 (1965) (“The success of
the expedients adopted in 1890 and in later years to accomplish this purpose [of disfranchising
Black voters] appears from statistics in the complaint ... [A]t the time the suit was
filed[,]County, Mississippi, the registrar of which was one of the defendants here, had a white
voting age population of 4,449 with white registration of 3,295, while it had 2,560 colored

persons of voting age, of whom only one was a registered voter.”); United States v. Louisiana,

See generally William A. Dunning, The Undoing of Reconstruction, in Essays on the
Civil War and Reconstruction 353-385 (1897, 1965 reprint), attached as Ex. 9 of the
accompanying Declaration of Paul R.Q. Wolfson in Support of Motion for Summary Judgment
of Defendant-Intervenors (Wolfson Decl.); id. at 377-378 (noting the “candid avowal that the
whites are determined to rule [and] that the elimination of the blacks from politics has been
effected by intimidation, fraud, or any other means, legal or illegal, that would promote the
desired end”).
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380 U.S. 145, 147-148 (1965) (noting that beginning with the adoption of the Louisiana
Constitution of 1898, the State implemented a policy of denying Black citizens the right to vote
such that from 1898 to 1944, the percentage of Black registered voters declined from 44% to
0.2%).

Beginning in 1957, Congress enacted three statutes seeking “to cope with the problem” of
racial discrimination in voting “by facilitating case-by-case litigation against voting
discrimination.” South Carolina v. Katzenbach, 383 U.S. at 313. The Civil Rights Act of 1957
authorized the Attorney General to seek injunctions against public and private interference with
the right to vote. See Pub. L. No. 85-315, § 131(c), 71 Stat. 634, 637. The Civil Rights Act of
1960 permitted the joinder of States as defendants, authorized the Attorney General to obtain
access to local voting records and empowered courts in certain areas with systematic
discrimination to register voters. See Pub. L. No. 86-449, §§ 303, 601(a), 601(b), 74 Stat. 86, 88,
90-92. The Civil Rights Act of 1964, among other things, expedited the hearing of voting cases
before three-judge courts. See Pub. L. No. 88-352, § 101(d), 78 Stat. 241, 242.

The case-by-case approach underlying these laws proved ineffective. As the Supreme
Court later observed:

Voting suits are unusually onerous to prepare, sometimes requiring as many as

6,000 man-hours spent combing through registration records in preparation for

trial. Litigation has been exceedingly slow, in part because of the ample

opportunities for delay afforded voting officials and others involved in the

proceedings. Even when favorable decisions have finally been obtained, some of

the States affected have merely switched to discriminatory devices not covered by

the federal decrees or have enacted difficult new tests designed to prolong the

existing disparity between white and Negro registration. Alternatively, certain

local officials have defied and evaded court orders or have simply closed their

registration offices to freeze the voting rolls.

South Carolina v. Katzenbach, 383 U.S. at 314 (footnote omitted).
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Congress concluded that “the unsuccessful remedies which it had prescribed in the past
would have to be replaced by sterner and more elaborate measures,” 383 U.S. at 309, and,
accordingly, enacted the Voting Rights Act of 1965, codified as amended, at 42 U.S.C. § 1973 to
eradicate racial discrimination in voting.

2. Section 5

Section 5 retains today the basic structure established in the 1965 legislation.

a) Preclearance Rules

Jurisdictions covered by Section 5 may not change any “voting qualification or
prerequisite to voting, or standard, practice, or procedure with respect to voting,” 42 U.S.C.
§ 1973c¢, without first obtaining federal “preclearance.” Absent preclearance, a voting change by
a covered jurisdiction is legally unenforceable. Covered jurisdictions have two paths available to
obtain preclearance of proposed voting changes. First, the jurisdiction may submit the proposed
change to the Department of Justice (DOJ), which may affirmatively approve the change within
60 days, notify the jurisdiction of its objection, or fail to respond, which has the effect of
preclearing the proposed change. See 28 C.F.R. §§ 51.41-51.44. Alternatively, a jurisdiction
may seek preclearance by filing a declaratory judgment action in this Court. The proposed
change must be precleared if the applicant entity satisfies its burden of showing that a proposed
change “neither has the purpose nor will have the effect of denying or abridging the right to vote
on account of race or color,” or language minority status under 42 U.S.C. § 1973b(f). 42 U.S.C.
§ 1973¢c (U.S.C.A. 2007). If preclearance is granted, the change may be implemented. See 28
C.F.R. § 51.1. If the jurisdiction is unable to persuade either this Court or the Attorney General
that the proposed change satisfies the preclearance standard, the change remains legally

unenforceable. See Clark v. Roemer, 500 U.S. 646, 652 (1991); 28 C.F.R. § 51.1.
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b) Scope Of Coverage

The formula for determining which States or political jurisdictions are subject to Section
5’s preclearance requirements is set forth at 42 U.S.C. § 1973b(b). A jurisdiction is “covered”—
and therefore required to comply with Section 5’s preclearance requirements—if, during the
1964, 1968, or 1972 presidential elections: (a) the jurisdiction maintained a “test or device” and
(b) the jurisdiction had less than a 50% voter registration rate, or fewer than 50% of the
registered voters actually voted in the presidential election. 42 U.S.C. § 1973b(b). The VRA
defines “test or device” as “any requirement that a person as a prerequisite for voting or
registration for voting (1) demonstrate the ability to read, write, understand, or interpret any
matter, (2) demonstrate any educational achievement or his knowledge of any particular subject,
(3) possess good moral character, or (4) prove his qualifications by the voucher of registered
voters of members of any other class.” 42 U.S.C. § 1973b(c).’

Later amendments to the VRA extended the same protections to language minority
citizens. Under the Act’s minority language provisions, a jurisdiction is deemed to have
employed a “test or device” if in the year 1972, it “provided any registration or voting notices,
forms, instructions, assistance, or other materials or information relating to the electoral process,
including ballots, only in the English language, where the Director of the Census determines that
more than five percent[] of the citizens of voting age residing in such State or political

subdivision are members of a single language minority.” 42 U.S.C. § 1973b(f)(3). Language

3 In addition, Section 3(c) of the VRA provides a “bail-in” mechanism whereby
jurisdictions not subject to Section 5 preclearance obligations may be subjected to the
preclearance requirements by judicial order “[i]f in any proceeding instituted by the Attorney
General or an aggrieved person under any statute to enforce the voting guarantees of the
fourteenth or fifteenth amendment in any State or political subdivision the court finds that
violations of the fourteenth or fifteenth amendment justifying equitable relief have occurred
within the territory of such State or political subdivision.” 42 U.S.C. § 1973a(c).
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minorities are defined in the VRA as “persons who are American Indian, Asian American,
Alaskan Natives, or of Spanish heritage.” 42 U.S.C. § 1973/(c)(3).

Texas has since 1975 been a covered jurisdiction subject to Section 5 preclearance by
virtue of the VRA’s minority language provisions. See 40 Fed. Reg. 43,746 (Sept. 23, 1975). As
the Supreme Court very recently observed in League of United Latin American Citizens v. Perry,
126 S. Ct. 2594 (2006) (LULAC):

Texas has a long, well-documented history of discrimination that has touched

upon the rights of African-Americans and Hispanics to register, to vote, or to

participate otherwise in the electoral process. Devices such as the poll tax, an all-

white primary system, and restrictive voter registration time periods are an

unfortunate part of this State’s minority voting rights history. The history of

official discrimination in the Texas election process—stretching back to

Reconstruction—Ied to the inclusion of the State as a covered jurisdiction under

Section 5 in the 1975 amendments to the Voting Rights Act.

Id. at 2622 (quoting with approval the district court opinion). As the District acknowledges, First
Amended Complaint, Dkt. No. 83, § 10 (Am. Compl.), in light of Texas’s statewide coverage
since 1975, all political subunits in Texas have been subject to Section 5’s preclearance
requirements. See 28 C.F.R. § 51.6; United States v. Board of Comm’rs, 435 U.S. 110, 117
(1978).

Jurisdictions in sixteen States are currently covered by Section 5. 28 C.F.R. pt. 51, app.
There are nine covered States: Alabama, Alaska, Arizona, Georgia, Louisiana, Mississippi,

South Carolina, Texas, and Virginia. See id* One or more political subdivisions in seven

States—California, Florida, Michigan, New Hampshire, New York, North Carolina, and South

4 Though the Commonwealth of Virginia is covered as an entity, fourteen political

subdivisions in Virginia—ten counties and four cities—have “bailed out” of Section 5 coverage.
The United States consented to a declaratory judgment in each of those cases. See DOJ Civil
Rights Division Voting Section Home Page, Section 5 Covered Jurisdictions, available at
http://www.usdoj.gov/crt/voting/sec_S/covered.htm (last visited May 14, 2007).
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Dakota—are also covered. See id. There are no covered jurisdictions in the remaining 34 States.
Id.

) Bailout

The Voting Rights Act has a “procedure for exemption from” Section 5’°s preclearance
obligations: the “so-called ‘bailout’ provision.”> Congress amended the bailout provision in
1975 and 1982, and the current provisions are set forth at 42 U.S.C. § 1973b(a). A jurisdiction
may bail out only if this Court issues a declaratory judgment stating that the jurisdiction is no
longer covered. To receive a declaratory judgment, an applicant State or political subdivision
must show that its conduct over the ten years preceding its application satisfies the statutory
criteria set forth at 42 U.S.C. § 1973b(a)(1).

d) Expiration

Since the enactment of the Voting Rights Act of 1965, Section 5 has been subject to an
expiration date. Section 5 as reauthorized in 2006 is set to expire in 2031. See 42 U.S.C.A.
§ 1973a(a)(8) (2007).°

3. Congressional Reauthorizations Of Section 5
Relying in each instance on its ehforcement powers under the Fourteenth and Fifteenth

Amendments, Congress reauthorized Section 5 in 1970, 1975, 1982 and 2006. FEach

3 City of Rome v. United States, 446 U.S. 156, 167 (1980).

6 By statute, Congress is scheduled to “reconsider” the coverage formula beginning fifteen

years after the Act’s enactment—in July 2021. See 42 U.S.C.A § 1973b(a)(7) (2007).

7 In the VRA as initially enacted, Congress relied on Section 5 of the Fourteenth

Amendment only in suspending literacy tests that determined the voting eligibility of citizens
educated in United States schools where the language instruction was not English. For the
remainder of the VRA, Congress relied on its enforcement powers under the Fifteenth
Amendment. In the later statutes reauthorizing and amending the VRA, Congress has expressly
relied on its enforcement powers under both the Fourteenth and Fifteenth Amendments with
respect to the entire Act, including Section 5. See 1975 Amendments, Pub. L. No. 94-73, § 205,
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reauthorization was based on extensive hearings and the assessment of evidence before Congress
regarding the continued need for Section 5 in covered jurisdictions.

a) 1970 Reauthorization

Over the course of 1969 and 1970, Congress held fourteen days of hearings in the House
and Senate concerning the reauthorization of the Act. The Act had “resulted in an immediate
increase in minority registration.”® Nonetheless, that success had actually set off a new wave of
purposeful discrimination against racial minorities and, “[flollowing the dramatic rise in
registration” after the 1965 passage of the Act, “a broad array of dilution schemes were
employed to cancel the impact of the new black vote.” S. Rep. No. 97-417, at 6 (1982).
“Elective posts were made appointive; election boundaries were gerrymandered; majority runoffs
were instituted to prevent victories under a prior plurality system; at-large elections were
substituted for election by single-member districts, or combined with other sophisticated rules to
prevent an effective minority vote. The ingenuity of such schemes seems endless. Their
common purpose and effect had been to offset the gains made at the ballot box under the Act.”
Id.

b) 1975 Reauthorization

In 1975, Congress again assessed the continued need for Section 5. Congress conducted

20 days of hearings in the House and Senate. The record before Congress in 1975 was “filled

89 Stat. 400, 402 (codified as amended at 42 U.S.C. §§ 1973a, 1973d) (subsection 1973d
repealed 2006) (replacing “fifteenth amendment” each time it appears in Sections 3 and 6 of the
VRA with “fourteenth and fifteenth amendments™).

§ U.S. Commission on Civil Rights, The Voting Rights Act: Ten Years After, at 69,
reprinted in Extension of the Voting Rights Act: Hearings Before the Subcomm. on Civil and
Constitutional Rights of the H. Comm. on the Judiciary, Part II, 94th Cong., App. 2, at 969-1466;
see also H.R. Rep. No. 94-196, at 6 (1975) (discussing the period immediately following passage
of the 1965 legislation).

10
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with examples of the barriers to registration and voting that language minority citizens encounter
in the electoral process.” S. Rep. No. 94-295, at 25 (1975). Citing voting discrimination in
Texas as an example of the problem to be remedied, the Senate report concluded that Mexican-
Americans and African-Americans had been discriminated against by the State “in ways similar
to the myriad forms of discrimination practiced[] against blacks in the South.” Id. Congress
noted the extensive litigation, culminating in Terry v. Adams, 345 U.S. 461 (1953), that was
required to eliminate the Texas White Primary; the litigation that was necessary to eliminate the
State of Texas’s discriminatory poll tax; and the litigation that was necessary to eliminate the
“‘most restrictive voter registration procedures in the nation’” enacted by Texas to replace the
poll tax. S. Rep. No. 94-295, at 25 (quoting Graves v. Barnes, 343 F. Supp. 704, 731 (W.D. Tex.
1972)). Congress also cited numerous other practices that had been used to deny Mexican-
Americans access to voting. See S. Rep. No. 94-295, at 26-27. In addition to disparate treatment
in voting, Congress found that language minority citizens had been the targets of discrimination
in education, housing, the administration of justice, and employment, all of which had
contributed to a depressed level of political participation. Id. at 28-30.

As a result, Congress expanded the coverage of the Act, including Section 5, to protect
language minority citizens, defined as Asian-Americans, American Indians, Alaskan Natives,
and those of Spanish heritage. Congress found that “citizens of language minorities have been
effectively excluded from participation in the electoral process,” and that to enforce the
guarantees of the Fourteenth and Fifteenth Amendments “it is necessary to eliminate such
discrimination by prohibiting these practices, and by prescribing other remedial devices.” 42

U.S.C. § 1973aa-1a(a). This coverage brought—by orders of the Attorney General later in

11
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1975—the States of Texas, Arizona, and Alaska under Section 5 coverage, as well as political
subdivisions in other States.’

In addition to extending Section 5 coverage to Texas and other States and political
subdivisions in 1975, Congress also retained Section 5 coverage of previously covered
jurisdictions. The Senate Report concluded that the “recent objections entered by the Attorney
General of the United States to Section 5 submissions clearly bespeak the continuing need for
this preclearance mechanism.” S. Rep. No. 94-295, at 16-17. Accordingly, Congress extended
Section 5 for an additional seven years—through 1982.

) 1982 Reauthorization

In 1981 and 1982, Congress again debated whether to reauthorize Section 5 and the
corresponding coverage and bailout provisions. Congress heard evidence from “over 100
witnesses and at least 27 days of testimony in the Senate alone.” United States v. Blaine County,
363 F.3d 897, 908 (9th Cir. 2004). The Senate Report concluded that:

The extent of objections under Section 5 has remained substantial[.] All too

often, the background of rejected submissions—the failure to choose

unobjectionable alternatives, the absence of an innocent explanation for the

proposed change, the departure from past practices as minority voting strength

reaches new levels, and, in some instances, direct indications of racial

considerations—serves to underline the continuing need for Section 5.
S. Rep. No. 97-417, at 10. Congress also heard evidence that several hundred objections to
proposed voting changes had been interposed since 1975. The changes found to be

discriminatory included redistricting, majority vote requirements, numbered posts, polling place

changes, and anﬁexations. H.R. Rep. No. 97-227, at 19 (1981). Congress also found a pattern of

9 See 40 Fed. Reg. 43,746 (Sept. 23, 1975); 40 Fed. Reg. 49,422 (Oct. 22, 1975); 41 Fed.
Reg. 784 (Jan. 5, 1976) (corrected at 41 Fed. Reg. 1503 (Jan. 8, 1976)), and 41 Fed. Reg. 34,329
(Aug. 13, 1976).

12
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noncompliance with Section 5, including the failure or refusal of jurisdictions to submit voting
changes for‘preclearance and continuing to implement changes after the change had been the
subject of an objection. See S. Rep. No. 97-417, at 12-14. And Congress documented éxamples
of efforts to exclude minorities from political participation, including “physical violence and
intimidation of voters and candidates, discriminatory manipulation of voters, reregistration
requirements and purging of voters, changing the location of polling places and insistence on
retaining inconvenient voting and registration hours.” S. Rep. No. 97-417, at 10 n.22; H.R. Rep.
No. 97-227, at 11-21.

In addition, the House Report noted the pattern of ongoing discrimination and widespread
opposition to equal voting rights that followed passage of the 1965 Act, and the 1970 and 1965
reauthorizations. See H.R. Rep. No. 97-227, at 18. And indeed, the initial response by the State
of Texas to becoming subject to Section 5 was to resist coverage. In Briscoe v. Bell, 432 U.S.
404 (1977), the Supreme Court unanimously rejected the State’s request for an order enjoining
the Director of the Census from publishing a determination that Texas was covered. The
experience of Texas from 1975 to 1982 amply showed the importance of coverage of that State:
during that period, the DOJ interposed more Section 5 objections for Texas jurisdictions than for
any other State before the 1982 renewal. See SMF 9 165, 616.

Following its comprehensive reexamination of the VRA in 1982, Congress reauthorized
Section 5 for twenty-five years, through 2007. See Pub. L. No. 97-205, § 2, 96 Stat. 131, 131
(1982).

d) 2006 Reauthorization: The VRARA

From October 2005 through July 2006, Congress held a total of twenty-one hearings
concerning the reauthorization of the expiring provisions of the VRA in general and Section 5 in

particular. See SMF 9 245-264. The Senate and House Judiciary Committees each heard

o]

13
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testimony from over 40 witnesses. See id. On May 10, 2006, the House Judiciary Committee
voted a bill to reauthorize the VRA out of committee by a vote of 33-1. See H.R. Rep. No. 109-
478, at 85 (2006). On July 13, 2006, the full House of Representatives, by a vote of 390-33,
passed the Fannie Lou Hamer, Rosa Parks and Coretta Scott King Voting Rights Act
Reauthorization and Amendments Act of 2006 (VRARA). 152 Cong. Rec. H5143-H5207 (daily
ed. July 13, 2006). On July 20, 2006, the Senate passed the VRARA by a 98-0 margin fdllowing
the Senate Judiciary Committee’s vote of 18-0 on July 19, 2006. See S. Rep. No. 109-295, at 4
(2006). On July 27, 2006, President George W. Bush signed the VRARA into law, renewing
Section 5’s applicability once again for twenty-five years, through 2031. See Pub. L. No. 109-
246, § 1, 120 Stat. 577, 577 (2006) (codified at 42 U.S.C. §§ 1971, 1973).

Defendant-Intervenors in their accompanying Joint Statement Of Material Facts As To
Which There Is No Genuine Issue (SMF) have set forth a detailed summary of the massive
legislative record—the more than 16,000 pages of record evidence presented to Congress in the
reauthorization proceedings that culminated in the 2006 reauthorization of the VRA and Section
5. That evidence is discussed in Section II of the argument below. It suffices here to note that
Congress in the VRARA codified a statutory finding that “vestiges of discrimination in voting
continue to exist as demonstrated by second generation barriers constructed to prevent minority
voters from fully participating in the electoral process.” Pub. L. No. 109-246, § 2(b)(2), 120
Stat. 577. Congress further found that the record evidence revealed “that 40 years has not been a
sufficient amount of time to eliminate the vestiges of discrimination following nearly 100 years
of disregard for the dictates of the 15th amendment to ensure that the right of all citizens to vote
is protected as guaranteed by the Constitution,” id. § 2(b)(7), 120 Stat. 578; see also id. § 2(b)(9),

120 Stat. 578, and that “without the continuation of the Voting Rights Act of 1965 protections,

14
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racial and language minority citizens will be deprived of the opportunity to exercise their right to
vote, or will have their votes diluted, undermining the significant gains made by minorities in the
last 40 years,” id. § 2(b)(9), 120 Stat. 578.

B. The Northwest Austin Municipal Utility District Number One
1. The District’s Creation, Operation And Governance

The Northwest Austin Municipal Utility District Number 1 (“the District™) is a local
governmental entity wholly located within the City of Austin and Travis County, Texas. SMF
9 1547. The District was formed “to help provide infrastructure, provide waste and wastewater
service, operate a local park, and provide other localized services” to District residents. /d
9 1548 (quoting Am. Compl. § 6). Municipal utility districts (“MUDs”) are typically created to
issue bonds, as well as to levy and collect taxes to retire the bond debt, in order to facilitate the
financing and construction of water, wastewater and drainage utilities on previously undeveloped
land. See id. 9§ 1549; see also Tex. Water Code §§ 54.501, 54.601. In Texas, after their creation,
MUDs remain “subject to the continuing right of supervision of the state,” Tex. Water Code
§ 54.024, and may be dissolved once their debt is paid. SMF 9 1550. The number of District
residents as reported in the 2000 Census—according to an analysis conducted by the City
Demographer for the City of Austin—was 3,586, of whom 2,872 (80.1%) were white, 54 (1.5%)
were African-American, 197 (5.5%) were Hispanic or Latino, 416 (11.6%) were of Asian
heritage, and 47 (1.3%) were “other.” Id. 9 1554 (citing and quoting Expert Report of Ryan F.
Robinson, attached as Ex. 3 of the accompanying Declaration of Paul R.Q. Wolfson in Support
of Motion for Summary Judgment of Defendant-Intervenors (Wolfson Decl.), at 3).

The District is governed by a Board of five directors, each of whom is elected to a four-
year term by qualified voters residing in the District. See Tex. Water Code, §§ 49.103, 54.101.

The Board meets monthly, see SMF 9 1556, to administer annual tax revenues that exceed one

15
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million dollars, the bulk of which is dedicated to retiring the debt incurred when the District
issued bonds in the late 1980s in order to complete the water, wastewater and storm drainage
construction necessary to develop the residential neighborhood. SMF ¢ 1556. The District has
no full-time employees. Id. § 1557. Rather, the District contracts with various agents who,
among other things, service the existing bond debt, maintain parks and common areas, and
provide financial, accounting and legal services. Id. 9 1558.

The terms of the District’s board members are staggered, with elections held every two
years. Id. 9 1559. From 1988 through 2002, the District administered its own elections. Id.
1560. Beginning with the 2004 election, however, the District’s elections have been
administered by the Travis County Clerk at a shared polling place pursuant to agreements
between the District and Travis County. /d. § 1574. The County Clerk now conducts elections
for virtually all of the 100-plus subjurisdictions located in Travis County, which include, in
addition to municipal utility districts, cities, fire districts, water districts and school districts. Id.
9 1575.

The District has never conducted voter registration. SMF ¢ 1576. Voter registration of
individuals who reside in the District has, since the District’s inception, been conducted by
Travis County. Id. 9 1577.

2. Participation In The District’s Political Process

For most of its existence, the District made little effort to expand opportunities for
District residents to participate in the District’s electoral process or affairs. According to
Sharlene Collins, an Austin attorney who served as the District’s general counsel from 1986
through 2002, at no time during her tenure did the District take affirmative steps to increase voter
turnout in District elections. /d. 9 1561. Before 2004, the District held its elections at residents’

private homes (and, prior to the District’s 2004 election, in a resident’s garage), separately from
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all other jurisdictions’ elections (such as county, state, and federal elections). Id 9 1562. In
2004, the District moved its elections to an elementary school, where its elections could be held
at the same time and using the same machines as Travis County elections. Id. §1578.

Although the transfer of elections to the elementary school may have increased general
voter participation in the District, the District has made no specific efforts directed at expanding
opportunities for minority residents to participate in the District’s political life. Donald
Zimmerman—who served as District Board President from 2002-2006 and currently serves as
Board Vice President—testified as the District’s representative at deposition that he would
“absolutely not” make specific efforts to recruit an African-American or Hispanic person to
serve as an elections clerk. SMF § 1570. In response to questioning by a DOJ attorney, Mr.
Zimmerman testified that, despite having lived in Texas for all but one year since his birth in
1960, he has never personally observed, heard about, or read any newspaper stories about racial
discrimination in Texas. Id § 1571.

3. The District’s Preclearance Submissions

The District has not filed any Section 5 preclearance submissions since entering into the
agreement with Travis County in 2004. SMF 9 1605. At present, the District does not anticipate
making any future changes in voting procedures or policies that would require it to prepare a
Section 5 submission. Id. 4 1606.

The District’s preparation of preclearance submissions under Section 5 has required only
minimal expenditures of time, cost, or administrative burden. SMF § 1591. During its entire
period of creation and existence (1986-present), the District has made eight submissions to the

DOJ pursuant to Section 5, as follows:
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Date Changes Affecting Voting

November 25, 1986  Creation, Confirmation and Director Election, Bond and
Maintenance Tax Election, Polling Place

March 21, 1988 Creation, Confirmation and Director Election, Bond and
Maintenance Tax Election, and
Polling Place

March 6, 1990 Polling Place Change

April 4, 1996 Polling Place Change

June 6, 1996 Notice of Election and Cancellation of Election

March 26, 1998 Annexation and Polling Place Change

March 27, 2002 Polling Place Change

February 26, 2004 Joint Election Agreement with Travis County

See Id. 99 1582-1590. Although jurisdictions may file Section 5 preclearance submissions
without counsel preparing or filing the submission, see 28 C.F.R. § 51.23, the District has
employed outside counsel to prepare all of its Section 5 submissions, the first seven of which
were prepared by Ms. Collins. SMF 99 1600-1601. Collins typically required two hours to
prepare a submission when it related to a simple matter such as moving a polling place (as did
three of the District’s submissions) and approximately three to six hours to prepare a submission
involving an annexation (as did only one of the District’s submissions). Id. § 1601.

Complying with Section 5 has imposed only a nominal financial burden on the District.
Terry L. Musika, a certified public accountant and auditing expert retained by the NAACP
Defendant-Intervenors, concluded, based on his review of the District’s billing and other
financial records and the deposition testimony of the District’s former and current general
counsels, that complying with Section 5°s preclearance requirement has cost the District, on

average, only $233 per year. See Report of Terry Musika, attached as Ex. 4 to Wolfson Decl., at
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7-9. This amounts to less than one-tenth of one percent (0.04%) of the District’s average annual
expenditures. Id. Moreover, in the District’s annual financial statements from 1989 through
2005, the District’s auditors never deemed preclearance-related expenses a material expenditure.
See id. at 9-10.

Compliance with Section 5 has imposed little administrative burden on the District or its
board members. Collins testified that “I don’t think I ever had one of the board members take a
look at [a] submission.” SMF § 1597 (quoting Collins Dep. Tr.). Current board member Donald
Zimmerman, who was serving as Board president when the District made its February 2004
preclearance submission, testified that he “flipp[ed] through™ a draft of that submission, but
provided no comments on the draft. Id 9 1598 (quoting Zimmerman Dep. Tr.).

Nor has compliance with Section 5 caused the District any delay in implementing voting
changes. All of the District’s Section 5 submissions have been precleared by the DOJ. See SMF
9 1602. It is undisputed that the requirement of Section 5 compliance has never prevented the
District from timely implementing a voting change, and that the District has never decided to
forego a proposed voting change because the contemplated change would have required a
Section 5 submission. See id. § 1603.

4. The District’s Action In This Case

On May 19, 2006, as Congress debated the VRARA, the District’s counsel wrote to the
District’s Board and outside general counsel to inquire whether the District would be interested
in challenging the constitutionality of Section 5. See Memorandum from Gregory S. Coleman to
Members of the Board & Frank Reilly, Subject “Possible Challenge to Preclearance Procedures”
(May 19, 2006), attached as Ex. 7 to Wolfson Decl. Counsel stated that the “time-consuming
and expensive” Section 5 preclearance process “is no longer justifiable,” and that, “if the district

were interested in pursuing legal relief from the preclearance process,” he “would be very
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interested in helping ... do that.” Id. Counsel expressed his desire to file a complaint on behalf
of the district seeking “a declaration that the district is no longer subject to the preclearance
provisions, either because it is entitled to ‘bail out’ of the coverage ... or because the continued
application of the preclearance provisions is an unconstitutional infringement on the sovereignty
of the district.” Id.; SMF 4 1608-1609.

On August 4, 2006—eight days after President Bush signed the VRARA into law—the
District filed suit in this case. In its Amended Complaint, the District makes two claims. First,
the District claims that it satisfies the criteria under the VRA to bail out from Section 5
preclearance requirements and is thus “entitled to a declaration from the Court that it is no longer
a covered jurisdiction under the Act.” See Am. Compl. § 14; see also id § 15. Second, and in
the alternative, the District seeks a declaration that “§5 of the Act as applied to the [D]istrict is an
unconstitutional overextension of Congress’s enforcement power to remedy past violations of the
Fifteenth Amendment.” /Id. at 8, Prayer for Relief.

STANDARD OF REVIEW

A moving party is entitled to summary judgment where, as here, “the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law.” Fed. R. Civ. P. 56(c); Local Civ. R. 56.1; see also
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249-250 (1986); Arrington v. United States, 473
F.3d 329, 333 (D.C. Cir. 2006). In this case, there is no genuine issue as to any material fact,
and movants Defendant-Intervenors Texas State Conference of NAACP Branches, Austin
Branch of the NAACP, Rodney Louis, Nicole Louis, Winthrop Graham, Yvonne Graham,
Wendy Richardson, Jamal Richardson, Marisa Richardson, Nathaniel Lesane, People For The

American Way, Jovita Casares, Angie Garcia, and Ofelia Zapata (Defendant-Intervenors) are
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entitled to a judgment as a matter of law on both the District’s statutory and constitutional

claims.
ARGUMENT
I THE DISTRICT IS NOT ELIGIBLE TO BAIL OUT FROM SECTION 5

Summary judgment for the Defendant-Intervenors is warranted on the District’s bailout
claim because the District is ineligible to bail out from Section 5 coverage.’® This conclusion is
compelled by the clear statutory text and legislative history and is further reinforced by
pragmatic considerations.

The VRA'’s bailout provisions allow a covered “State or political subdivision” to seek a
declaratory judgment in this Court that would terminate the jurisdiction’s covered status under
Section 5 of the Act. See 42 U.S.C. § 1973b(a)(1)(A)-(D) & (F), & 1973b(a)(3)-(4) (each
subsection specifying showings by the “State or political subdivision” required for this Court to
be able to issue a declaratory judgment “under this section”). Because the District is not a State,
whether the District is eligible to seek a bailout turns on whether the District qualifies as a
“political subdivision” under the statute.

The statute makes clear that the District is not a “political subdivision.” Section 14 of the
VRA provides that “[t]he term ‘political subdivision” shall mean any county or parish, except
that where registration for voting is not conducted under the supervision of a county or parish,
the term shall include any other subdivision of a State which conducts registration for voting.”

42 U.S.C. § 1973/(c)(2). This definition of “political subdivision” governs the use of that term

10 Because it is clear that the District is ineligible to seek bailout, Defendant-Intervenors do

not address in this brief the statutory criteria that eligible jurisdictions must satisfy in order to
bail out. Even if the District were eligible to seek bailout, however, the District would not have
met its burden to satisfy the statutory criteria for bailout specified by 42 U.S.C. § 1973b(a).
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for bailout analysis. See City of Rome v. United States, 446 U.S. 156, 168 & n.5 (1980). Under
that straightforward definition, a political subunit that is not a county or parish and that does not
itself conduct voting registration is not a “political subdivision” eligible for bailout.

The District is indisputedly not a county or a parish. Moreover, Travis County conducts
voting registration for every special purpose jurisdiction within the county, such as the District.
See SMF 9 1575-1577. Thus, under the statute’s plain language, the District does not satisfy the
definition of “political subdivision.” This ends the inquiry necessary to resolve the bailout claim.
See City of Rome, 446 U.S. at 168 & n.5 (denying bailout to a municipality located in a covered
state because the mﬁnicipality did not meet the then-existing definition “[o]n the face of the
statute” of a jurisdiction eligible to seek bailout); see also Lamie v. United States Tr., 540 U.S.
526, 534 (2004) (“‘when the statute’s language is plain, the sole function of the courts—at least
where the disposition required by the text is not absurd—is to enforce it according to its termé”’
(quoting Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000))).

Beyond the statute’s clear definition of “political subdivision,” there are several
additional indications that Congress did not intend for subunits within a county that conducts
voter registration to be eligible for bailout. First, the statute’s bailout provision states that the
required showing is to be made by the applying “political subdivision and all governmental units
within its territory.” 42 U.S.C. § 1973b(a)(1)}(D), (F). This provision indicates that Congress
anticipated that those jurisdictions seeking bailout would typically have other governmental
units, not themselves eligible for bailout, within their boundaries.

Second, the bailout provision’s legislative history shows that Congress purposefully
made ineligible for bailout political subunits of States other than counties and parishes that do

not conduct voter registration—such as the District. Before the 1982 reauthorization, under the
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bailout standard as construed by the Supreme Court in Cizy of Rome, only “State[s] with respect
to which the determinations have been made” under Section 4(b) or a “political subdivision with
respect to which such determinations have been made as a separate unit” were eligible to seek
bailout under the Act. See 446 U.S. at 167. In the 1982 reauthorization legislation, Congress
partially “reverse[d] City of Rome[’s]” statutory holding by broadening the class of eligible
jurisdictions to permit certain political subdivisions in covered States “to bail out independently
of the state government.”'' In doing so, Congress expanded the class of eligible jurisdictions to
include counties, S. Rep. No. 97-417, at 57, but specifically declined to permit all political
subunits within a covered jurisdiction to file separate bailout applications. Congress described
this decision as “a logistical limit.” Id at 57 n.192. As the 1982 Senate Report explained,
“[tlowns and cities within counties may not bailout separately[.] As a practical matter, if every
political subdivision were eligible to seek separate bailout, we could not expect that the Justice
Department or private groups could remotely hope to monitor and defend the bailout suits[.]

Few questioned the reasonableness and fairness of this cutoff in the House.” Id.'* Congress has

H Timothy G. O’Rourke, Voting Rights Act Amendments Of 1982: The New Bailout
Provision And Virginia, 69 Va. L. Rev. 765, 792 (1983).

12 The construction of the bailout statute reflected in the DOJ’s regulations implementing

Section 5 further supports construing the statute to reflect this limitation. The regulations—
tracking the statutory definition—define a “[p]olitical subdivision™ as *“any county or parish,
except that where registration for voting is not conducted under the supervision of a county or
parish, the term shall include any other subdivision of a State which conducts registration for
voting.” See 28 C.F.R. § 51.2 (internal quotation marks omitted). The regulations use the
distinct term “political subunits” to make clear that “[a]ll political subunits within a covered
jurisdiction (e.g., counties, cities, school districts) are subject to the requirement of Section 5.”
Id. § 51.6. The Supreme Court has “traditionally afford[ed] substantial deference to the Attorney
General’s interpretation of § 5 in light of h[is] ‘central role ... in formulating and implementing’
that section.” Lopez v. Monterey County, 525 U.S. 266, 281 (1999) (quoting Dougherty County
Bd. of Educ. v. White, 439 U.S. 32, 39 (1978)). This Court should afford deference to the
subunit/subdivision distinction reflected in the DOJ’s regulations implementing the bailout
provisions. Accord Padilla v. Lever, 463 F.3d 1046, 1058 (9th Cir. 2006).
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not since 1982 altered the bailout eligibility provisions and, indeed, declined to do so in the
VRARA. See SMF 9§ 1354 (testimony of Jack Park to the Senate and Gerald Hebert to the House
asking Congress to consider expansion of the class of jurisdictions eligible to apply for bailout).

Congress thus made a considered decision to limit bailout to States, counties, and
parishes and—in limited instances where voting registration is nof conducted under the
supervision of a county (or parishy—any other State subdivision that conducts voting
registration. Several practical considerations make clear that Congress’s choice was eminently
reasonable.

First, allowing every political subunit to avail itself of the VRA’s bailout procedures
could substantially burden the limited resources of this Court while placing enormous costs on
those parties charged with defending these suits, including the Attorney General and aggrieved
citizens. More than 900 jurisdictions in sixteen States are independently covered, in full or in
part, by Section 5. Were every political subunit of every covered political subjurisdiction able to
initiate a separate bailout proceeding, the number of eligible filings could be crushing, perhaps in
excess of 1,800 eligible subunits in Texas alone."

Second, the current statutory framework provides the uniformity and clarity essential to
the smooth operation of the Section 5 preclearance regime. If preclearance requirements
remained for a covered larger jurisdiction, but were removed for a subunit within, voting

officials could be subject to unnecessarily confusing or conflicting obligations.

13 According to data provided on websites of Texas government agencies, Texas has 691
active MUDS, see Texas Comm’n on Envtl. Quality, List of Texas Water Districts, available at
http://www?3.tceq.state.tx.us/iwud/dist/index.cfm (last visited May 13, 2007), 176 active water
control and improvement districts, see id., and more than 1000 independent school districts, see
http://askted.tea.state.tx.us/org-bin/school/SCHOOL RPT?Y::All::Directory (last visited May

15, 2007).
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