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ARGUMENT 
 
 This Court does not have jurisdiction under 28 U.S.C. § 1292(a) to consider 

an appeal of this case.  The decision below is not final, and the District Court has 

not issued an injunction.  Defendants’ attempts to manufacture appellate jurisdiction 

through orders that they claim have the “practical effect” of an injunction are entirely 

without merit.  Carson v. Am. Brands, Inc., 450 U.S. 79, 83 (1981).  The District 

Court has not ordered anything having the “practical effect” of an injunction.     

A. Defendants Must Satisfy the Carson Requirements and They Cannot. 
 

 As explained in Plaintiffs’ Opening Brief ¶ 10, Carson v. American Brands, 

Inc. provides a “limited exception to the final-judgment rule,” which is construed by 

courts “narrowly.”  450 U.S. at 84.  “Because the ‘congressional policy against 

piecemeal review remains an important concern,’ the [Supreme] Court declared . . . 

that [courts] must ‘approach this statute somewhat gingerly lest a floodgate be 

opened.’”  Salazar ex rel. Salazar v. District of Columbia, 671 F.3d 1258, 1261 (D.C. 

Cir. 2012).  Carson mandates that an interlocutory order may not be directly 

appealed unless a litigant sufficiently establishes that the order “might have a 

‘serious, perhaps irreparable consequence’” and “that the order can be ‘effectually 

challenged’ only by immediate appeal.”  450 U.S. at 84. 

 Defendants attempt to avoid the demanding Carson requirements by arguing 

that “[t]he Carson requirements also do not apply to district court orders which have 
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the practical effect of granting or denying an injunction if such orders go to the 

merits of a case.”  Defs.’ Br. at 5-6 (quoting I.A.M. Nat’l Pension Fund Benefit Plan 

A v. Cooper Indus., Inc., 789 F.2d 21, 24 n.3 (D.C. Cir. 1986)).  First, Defendants 

omitted the continuation of the quote from I.A.M. that “[s]uch injunctive orders are 

immediately appealable without a showing of irreparable harm if they affect 

predominately all of the merits of the case.”  Id. (emphasis added).  Here, the District 

Court’s liability ruling did not order any remedy or resolve any of the outstanding 

remedial issues prayed for by Plaintiffs in their Complaint—essential aspects of the 

merits of this case.  Compare Aug. 17, 2017 Ruling, Doc. 289 with Pls.’ Compl., 

Doc. 1 at 22-23. 

Second, I.A.M. is not the law of this Court.  This Court made clear that 

“[a]lthough several other circuits appear to accept that argument . . . it does not 

appear to be the rule in this circuit.”  Sherri A.D. v. Kirby, 975 F.2d 193, 203 n.14 

(5th Cir. 1992); see also EEOC v. Kerrville Bus Co., 925 F.2d 129, 132 (5th Cir. 

1991) (in dismissing an appeal for want of jurisdiction, holding that “[i]t would 

unduly expand the exception created by § 1292(a)(1)” to allow orders to be 

immediately appealable that “do[] not portend any serious or irreparable 

consequences”).1  Therefore, Defendants must satisfy the Carson requirements, and 

                                                            

1  Though this Circuit need not follow the reasoning adopted in I.A.M., that case makes clear 
that an injunction is “any order ‘directed to a party, enforceable by contempt, and designed to 
accord or protect, ‘some or all of the substantive relief sought by a complaint’ in more than a 

      Case: 17-30756      Document: 00514204610     Page: 4     Date Filed: 10/20/2017



 

3 
 

they cannot come close to doing so, as Plaintiffs have advanced in their Opening 

Brief ¶¶ 10-15.  

B. The District Court’s Liability Determination and Request for Briefing on 
Remedies Do Not Have the Practical Effect of an Injunction.  

 The District Court’s August 17, 2017 liability ruling and subsequent 

September 12, 2017 Minute Entry, permitting the parties to brief the court on 

proposed remedies, clearly do not have the practical effect of an injunction.  

Defendants’ contrary argument fails to grapple with controlling case law—

referenced in Plaintiffs’ Opening Brief ¶¶ 10, 16-19—that makes clear that a liability 

determination and request for remedial briefing are not final, appealable orders.  See, 

e.g., Liberty Mut. Ins. Co. v. Wetzel, 424 U.S. 737, 742 (1976) (even if the court were 

to accept “that the District Court’s order was a declaratory judgment on the issue of 

liability, it nonetheless left unresolved respondents’ requests for an injunction, for 

compensatory or exemplary damages, and for attorneys’ fees”); Garza v. Smith, 450 

F.2d 790, 792 (5th Cir. 1971) (a litigant’s power to seek an injunction from the 

district court “prevents that degree of finality which is a prerequisite to the review 

power of this court, from ever attaching to the order here on appeal”).   

Instead, Defendants rely entirely on distinguishable cases, Defendants’ Br. ¶¶ 

                                                            

preliminary fashion.”  789 F.2d at 24. Here, neither the District Court’s liability ruling or the 
scheduling order risk Defendants being held in contempt.  While the liability ruling significantly 
begins to vindicate the voting rights of Plaintiffs and other Black voters in Terrebonne Parish, it is 
but one step toward achieving the relief that Plaintiffs seek. See Pls.’ Compl., Doc. 1 at 22-23. 
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10-12, where a district court had already made remedial determinations.  See, e.g., 

Karcher v. Daggett, 455 U.S. 1303, 1306 (1982) (“Under the District Court order 

[entered in early March 1982] the legislature must either adopt an alternative 

redistricting plan before March 22 [1982] next or face the prospect that the District 

Court will implement its own redistricting plan.”); see also Stovall v. City of Cocoa, 

117 F.3d 1238, 1241 (11th Cir. 1997) (“[T]he consent decree was, effectively, an 

injunction because it would have imposed a new method of electing city council 

members.”).  For example, Defendants rely on Police Ass’n of New Orleans ex rel. 

Cannatella v. City of New Orleans, 100 F.3d 1159 (5th Cir. 1996), in which this 

Court considered three orders together as having the practical effect of granting an 

injunction.  Defs.’ Br. at 12.2  There, the first order determined liability and afforded 

the city an opportunity to fashion a remedy; the second order rejected the city’s 

proposed remedy and specified a different remedy; and, per the third order, this 

Court found the city in compliance with its remedy.  Cannatella, 100 F.3d at 1165-

66.  This Court found that these three orders had the practical effect of granting an 

injunction because the orders “were directed to the City, enforced by contempt, and 

permanently granted virtually all of the substantive relief sought by the plaintiffs.”  

Id. at 1166.   

                                                            

2  Defendants indicate that two rather than three orders were at issue in Cannatella.  Defs.’ 
Br. at 12. 
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 Here, in sharp contrast, the District Court has made no determinations on 

remedy.  Akin to the first order in Cannatella and not the latter two individually or 

collectively, the District Court has, thus far, only determined liability and, having 

“bifurcated the issues of liability and remedy,” indicated that it is likely to afford the 

Louisiana Legislature the first opportunity to fashion a remedy, as well as permitted 

briefing from the parties on potential remedies.  Aug. 17, 2017 Ruling, Doc 289 at 

91; see also Sept. 12, 2017 Minute Entry, Doc. 297.  The District Court has not 

ordered the Louisiana Legislature to act as it did the legislature in Karcher.  The 

District Court has not rejected a consent decree—where no settlement is on the table 

here—as in Stovall.  The District Court has not ordered a remedy—presented by any 

entity or found Defendants in compliance with any remedy—as in Cannatella.  

Instead, the discriminatory at-large electoral method for the 32nd JDC remains in 

effect with all five 32nd JDC judges continuing to serve under that unconstitutional 

system.  

 That the District Court intends to defer to the Louisiana Legislature to initially 

propose a remedy, or that a special election may occur before the next regularly 

scheduled 32nd JDC election are not reasons to find appellate jurisdiction.  

Defendants specifically appealed the District Court’s liability ruling and scheduling 

order.  Neither document directs the Louisiana Legislature to fashion or consider a 

remedy, nor does either document order that a special election take place or even 
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contemplate what would happen in the event of one.  Simply put, this speculative 

course of events is not the subject of the present appeal.  Further, even if defense 

counsel’s “impression, based on the conduct, tone, and words of Judge Brady, that 

the briefing he ordered would lead to an order that would begin the process of 

adopting a districting map for the 32nd [JDC]” is correct, Affidavit of Angelique 

Freel in Support of Defs.’ Brief ¶ 9—Defendants do not appeal such an order—

because there has been no such order;3 and, still, such an order would be a piecemeal 

step to a final judgment and therefore not immediately appealable.  See Groseclose 

v. Dutton, 788 F.2d 356, 359 (6th Cir. 1986) (citing Bradley v. Milliken, 468 F.2d 

902, 902-03 (6th Cir. 1972), cert. denied, 409 U.S. 844 (1972)) (“an order requiring 

defendants to submit proposed plans for desegregation of Detroit schools [is] not . . 

. an appealable interlocutory decree under 28 U.S.C. § 1292(a)”)).  

 Further, as explained in Plaintiffs’ Opening Brief ¶¶ 20-21, the circumstances 

surrounding direct appeals to the Supreme Court from a three-judge court’s findings 

of intentional discrimination with respect to Texas redistricting are entirely 

distinguishable.  There, the court ordered the Texas Attorney General to advise the 

court within three business days if the legislature intended to fashion a remedy, 

                                                            

3  Contrary to Defendants’ contention, Senior District Court Judge Brady surely understood 
the difference between indicating in the September 12, 2017 Minute Entry that Plaintiffs “may” 
rather than “must” have the opportunity to “file a proposal regarding the appropriate remedy for 
the court and the legislature to take.”  Compare Defs.’ Br. at 14 n.3 with Sept. 12, 2017 Minute 
Entry, Doc. 297.  
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ordered “immediate steps” to prepare statewide remedy plans, and required Texas 

legislative staff to be present at scheduled remedial hearings in early September 

2017—to prepare for elections in 2018.  Perez v. Abbott, No. 11 Civ. 360, 2017 WL 

3668115, at *36-37 (W.D. Tex. Aug. 24, 2017); Perez v. Abbott, No. 11 Civ. 360, 

2017 WL 3495922, at *44-45 (W.D. Tex. Aug. 15, 2017).  Here, the District Court 

has merely permitted briefing on proposed remedies and has not set a remedial 

hearing or ordered the Louisiana Legislature to do anything.  Sept. 12, 2017 Minute 

Entry, Doc. 297.  

Defendants’ attempt to glean a “tacit endorsement” from Perez that the 

Carson requirements need not be satisfied here or that liability findings may be 

immediately appealed lack support.  Defs.’ Br. at 5.  The Supreme Court’s decisions 

to stay proceedings are silent as to the grounds for the stay.  Abbott v. Perez, No. 

17A245, 2017 WL 3783708, at *1 (U.S. Aug. 31, 2017); Abbott v. Perez, No. 

17A245, 2017 WL 4014810, at *1 (U.S. Sept. 12, 2017).   

 Ultimately, here, the District Court made its liability findings, but has not 

ordered a remedial hearing—let alone an imminent one—has not yet involved the 

Legislature in the remedial process, and has not yet enjoined the State from 

conducting at-large 32nd JDC elections.  The emergent deadlines in Perez are not 

present here, where the District Court has merely permitted briefing.  Allowing an 

appeal at this juncture would be the very “piecemeal review” Carson warned against.  
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450 U.S. at 84.                           

C. This Court Should Reject Defendants’ Equitable Argument.                   

 Defendants argue that this Court should consider the ruling and scheduling 

order as immediately appealable because otherwise they might not have an 

opportunity to appeal at all.  Defs.’ Br. at 18.  Their argument is that should the 

Louisiana Legislature decide to enact a redistricting plan for the 32nd JDC, an appeal 

of this case could be mooted.  Id.  As explained above, the speculative course of 

events suggested by Defendants does not justify the present appeal.   

 Moreover, Defendants’ reliance on Hall v. Louisiana is misplaced.  The court 

in Hall entered a final judgment, denying: “Plaintiffs’ requests for declaratory and 

injunctive relief pursuant to Voting Rights Act [VRA] Section 2 and Section 3(c),” 

and “Plaintiffs’ request for attorney’s fees, expert’s fees, and costs,” among other 

things.  Ruling, Order, and Judgment at 45, Hall v. Louisiana, No. 12Civ.657 (M.D. 

La. June 9, 2015), ECF No. 562.  The court determined that its judgment in favor of 

defendants was an “actual, live controversy,” but that the legislature’s subsequent 

decision to enact a new electoral method mooted the action and foreclosed plaintiff’s 

motion to vacate the judgment.  Ruling and Order at 3, 4, Hall v. Louisiana, No. 

12Civ.657 (M.D. La. Aug. 24, 2015), ECF No. 573.  In other words, Hall is an 

example where the district court sided with defendants, but the Legislature acted on 

its own, and the plaintiffs were no longer able to challenge an electoral method that 
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had been repealed by post-judgment legislative.  Id. at 1, 3. 

Here, by contrast, the District Court found Defendants liable and found 

statutory and constitutional violations with respect to the electoral method for the 

32nd JDC, but has not granted any remedies or entered a final judgment.  Regardless 

of any potential action taken by the Louisiana Legislature when they next regularly 

meet between March and June 2018, the District Court will eventually issue a final 

judgment based in part on a remedy to these violations.  This final judgment and 

remedial order will be appealable.  But at this point, the District Court has only 

permitted the parties to submit briefing on potential remedies and has indicated that 

it is likely to defer to the Louisiana Legislature in the first instance to propose a 

remedy.  Whether the Louisiana Legislature takes action, the Court finds that their 

action fully remedies the violations, and/or the Court takes action on its own are 

among the many other potential steps towards resolution of this case and are all yet 

to be determined.  Veasey v. Abbott, 830 F.3d 216, 269 (5th Cir. 2016), cert. denied, 

137 S. Ct. 612 (2017) (the court’s “first and foremost obligation” is to ensure that 

constitutional and statutory violations are fully remedied); id. at 270 (“[W]hen 

feasible, our practice has been to ‘offer governing bodies the first pass at devising’ 

remedies for [VRA] violations.”); Miss. State Chapter, Operation Push, Inc. v. 

Mabus, 932 F.2d 400, 406 (5th Cir. 1991).  The uncertain course of events on 

remedies here reflects the “tentative, informal or incomplete” decisions to date that 
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are “but steps towards final judgment in which they will merge.”  Cohen v. Beneficial 

Indus. Loan Corp., 337 U.S. 541, 546 (1949).                                

 Further, Defendants fail to cite any case law to support their insistence that 

this Court should consider equitable considerations when determining whether 

appellate jurisdiction is appropriate.  Plaintiffs are unaware of circumstances where 

the decision to consider an appeal of a claimed-injunctive order is itself informed by 

equitable considerations.  The requirements under 28 U.S.C. § 1292(a)(1) are 

“construed [] narrowly,” Carson, 450 U.S. at 84, and courts approach this exception 

“gingerly, lest a floodgate be opened.”  Salazar, 671 F.3d at 1261.  Allowing this 

appeal would open the floodgates to nearly every liability decision in a vote dilution 

case—and other types of voting rights challenges—where the court first determines 

liability before ordering a remedy.4  Even if this Court considered equitable 

considerations, such considerations do not warrant this appeal.  Firestone Tire & 

Rubber Co. v. Risjord, 449 U.S. 368, 379 n.13 (1981) (irreparable harm must be 

“greater than the harm suffered by any litigant forced to wait until the termination 

of the [proceedings] before challenging interlocutory orders it considers erroneous”). 

  

                                                            

4  Defendants did not seek interlocutory appeal under 28 U.S.C. § 1292(b), as they “apprised 
the [district] court” that they would. Sept. 12, 2017 Minute Entry, Doc. 297.  Instead they argue 
for application of a limited exception and attempt to avoid its demanding requirements. 
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CONCLUSION 

 For the foregoing reasons, Defendants’ Notice of Appeal should be dismissed 

for lack of jurisdiction.  

Respectfully submitted this 20th day of October, 2017. 
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