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I nterest of Amici Curiae

Amici are current and former law enforcement and corrections officials with
extensive experience as officers, prosecutors and law-enforcement and corrections
executives. Amici have dedicated their careers to promoting strong law
enforcement that is effective and just. Throughout their careers, amici have given
long and hard consideration to questions concerning the most effective strategies to
achieve the goals of law enforcement. As officers of the law, amici are dso
committed to effective enforcement of the Voting Rights Act, 42 U.S.C. § 1971, et
seg. (VRA).

In lignt of the disproportionate impact that New York's felon
disenfranchisement law, N.Y. Election Law 8 5-106, has on African American and
Latino suffrage, and of the vital importance that the right to vote has on the health
and future of this Nation, amici respectfully believe it is crucial that any asserted
justification for New Y ork’s felon disenfranchisement law be rigorously analyzed.
Amici believe that federalism concerns do not preclude such judicial consideration
because the remedy imposed by the VRA does not interfere with strong law
enforcement.  Specifically, in amici’s considered opinion, the restoration of
paroled a incarcerated felons' right to vote does not impinge upon the effective

Investigation or prosecution of criminal matters by state law enforcement officials.

Amici pause briefly to note, however, that their discussion in this brief is
limited to the application of the Voting Rights Act to challenge the discriminatory
results of New York's disenfranchisement law. By submitting this brief, Amici
express no approval of the crimes for which named-plaintiff-appellant Muntagim
was convicted and no support for leniency in sentencing with respect to him or any
other person convicted under New Y ork law. Nor do amici express any opinion as

to whether New York's disenfranchisement law violates the VRA. Amic’s



position is that a challenge to a crimina disenfranchisement law's racially
discriminatory results under the Voting Rights Act is fully consistent with strong
law enforcement.

The following isabrief description of the individual amici:

Zachary W. Carter served as United States Attorney for the Eastern
Digtrict of New Y ork between 1993 and 1999.

Veronica Coleman-Davis served as United States Attorney for the Western
District of Tennessee between 1993 and 2001.

Scott Lassar served as United States Attorney for the Northern District of
[llinois between 1997 and 2001.

Leonard Marks served as the Brooklyn Bureau Chief for the New York
state Division of Parole between 1990 and 2004.

Paul Schechtman served as the Director of Criminal Justice for New Y ork
State between 1995 and 1997 and as Chief of the Criminal Divison at the United
States Attorney’ s Office for the Southern District of New Y ork between 1993 and
1995.

National Black Police Association which represents approximately 35,000
individual members and more than 140 chapters, is a nationwide organization of
African American Police Associations dedicated to the promotion of justice,
fairness and effectiveness of law enforcement.

National Latino Officers Association of America is a fraterna and
advocacy organization with a membership of 10,000 uniformed and civilian
employees, predominantly within city and state law enforcement agencies, that is
dedicated to creating strong bonds between the Latino community and other law
enforcement agencies.



100 Blacks in Law Enforcement Who Care is a New York-based
organization of African-American law enforcement professonas dedicated to
ensuring justice for those who traditionally have no voice in society. Its members
are committed to aggressive, hut fair law enforcement and to contributing to the
increased vitality of the communities they serve by vigorously challenging racism,
sexism and other forms of discrimination.

Amici submit this brief with the parties’ consent.

I ntroduction and Summary of the Argument

This consolidated appeal raises the fundamental question whether the
application of Section 2 of the Voting Rights Act to New York's
disenfranchisement law, which applies to all convicted felons currently on parole
or incarcerated, would disturb the delicate balance of power between the state and
federa government. As amici explain below, any federal remedy resulting from
the invalidation of New Y ork’s disenfranchisement law would not infringe upon
the state's interest in strong and effective law enforcement, a traditional area of
state prerogative. Specifically, restoration of the right to vote for paroled and
incarcerated felons would not hinder the ability of law enforcement to maintain
order, enforce the criminal law, or safeguard the community. Accordingly,
application of the VRA to New Y ork’s disenfranchisement law does not disturb the
traditional balance between the state and federal governments.

Statement of Facts

The plaintiffs-agppellants in this consolidated appeal consist of New Y ork
residents otherwise qualified to vote, who have been deprived of that right by
operation of New York's felons disenfranchisement law, N.Y. Election Law § 5

106, because they are incarcerated or on parole as a result of a conviction of a



felony, as well as of black and Latino citizens who allegedly experience vote
dilution as a result of the application of Section 5106, in that it imposes a voter
qualification or prerequisite that results in the denial or abridgement of the right of

citizens to vote on account of race or color.
Argument

[ Federalism Concerns Are Not I mplicated When the Remedy Does
Not Interferewith Traditional State Prerogatives

Permitting Plaintiffs to bring a chalenge to New York State's felon
disenfranchisement law under Section 2 of the Voting Rights Act would not upset
the delicate balance between federal and state criminal jurisdiction.

In its panel opinion, the Muntagim Court held that “[i]f New Y ork State uses
disenfranchisement merely as a tool to punish people who violate its laws, the
application of § 1973 to 8§ 5-106 would upset ‘the sensitive relation between
federal and state criminal jurisdiction.”” Muntagim v. Coombe, 366 F.3d 102, 122
(2d Cir. 2004) (quoting United States v. Emmons, 410 U.S. 396, 411-12 (1973)).
The panel based this holding on the assertion that “[u]nder our federa system, the
States possess primary authority for defining and enforcing the crimina law.” Id.
at 121 (quoting United States v. Lopez, 514 U.S. 549, 561 n.3 (1995)). Amici do
not dispute this assertion; States do possess the primary authority for defining and

enforcing the criminal law.

Y e, the sengitive relation between federal and state criminal jurisdiction is
only upset where the federa government directly interferes with or asserts itself
into core areas of the state' s law enforcement activity. In fact, the Muntagim Court
relied on cases in which Congress directly legidated in areas of traditional state
crimina law. In Emmons and Lopez, for example, Congress had created criminal



legidation in an area of traditional state criminal law. See Lopez, 514 U.S. at 561
n.3 (“When Congress criminalizes conduct already denounced as crimina by the
states, ‘it effects a change in the sendtive relation between federa and state
crimind jurisdiction.’”); Emmons, 410 U.S. a 411-412; e also United Sates v.
Bass, 410 U.S. 336, 349 (1971) (noting that the law in question would upset the
federal state balance because “the broad construction urged by the Government
renders traditionally local criminal conduct a matter for federal enforcement and
would also involve a substantial extension of federal police resources”). Inthose
cases, Congress was plainly legidating in areas of traditiona state law concern and
thereby potentially usurping traditional state law powers and potentially infringing

upon core law enforcement concerns.

By contrast, evaluating New Y ork’s disenfranchisement law under Section 2
of the VRA would not intrude upon New Y ork State's authority to execute its core
law enforcement functions. As set forth below in greater detail, depriving felons of
the right to vote does not implicate the State’s core law enforcement functions.

' The Courts have also been concerned about federalism in the context of state
criminal law with respect to Younger Abstention and federal habeas jurisdiction.
See, eq., Younger v. Harris, 401 U.S. 37, 43-45 (1971) (holding that federal courts
may not interfere with ongoing state criminal proceedings in the absence of special
circumstances); Coleman v. Thompson, 501 U.S. 722, 726 (1991); McCleskey v.
Zant, 499 U.S. 467, 493 (1991) (“[T]he doctrines of procedural default and abuse
of the writ are both designed to lessen the injury to a State that results through
reexamination of a state conviction on a ground that the State did not have the
opportunity to address at a prior, appropriate time; and both doctrines seek to
vindicate the State’s interest in the finality of itscrimina judgments.”). In both
areas, the inquiry has been whether or not it is appropriate for the federal courtsto
interfere with state criminal proceedings or the finality of state criminal judgments,
a direct intrusion into the State's core law enforcement activities. In this case, to
the contrary, evaluating New York’s disenfranchisement law under Section 2 of
the VRA does not interfere with law enforcement activities and does not deprive
the State of its core means of defining and enforcing the criminal law.
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Moreover, as explicated in the Brief for Plaintiff-Appellant In Banc, by
invalidating impermissible voting qualifications pursuant to the VRA, the federal
government is merely acting in an area of traditional federal concern. See Brief for
Paintiff Appellant In Banc, a 25 (“There, to the extent the baance of power
between the states and the federa government has been shifted, that shift took
place over 130 years ago when the Reconstruction Amendments were enacted.”).

Accordingly, careful consideration of the lawfulness of New York's
disenfranchisement law under the VRA would not hinder effective and strong law
enforcement activity, thus leaving undisturbed the balance of power between the
state and federal government.

[I.  Application of the VRA to New York’s Disenfranchisement Law
Does Not Impede the State's Interest in Effective Law
Enfor cement

Should this Court determine that New Y ork’s felon disfranchisement law is
a voter qualification that “results in the denial or abridgement of the right of any
citizen of the United States to vote on account of race or color,” 42 U.S.C. § 1973,
the relief would be to smply invaidate the impermissible voter qualification under
Section 2 of the VRA. See, e.g., Miss. Sate Chapter, Operation PUSH, Inc. v.
Mabus, 932 F.2d 400 (5th Cir.). Here, the broad remedia purpose of Section 2 to
rid “the country of racial discrimination in voting” would be achieved through the
restoration of the right to vote to parolees and prisonersin New York. Thisfedera
remedy would in no way infringe upon a state' s interest in strong law enforcement.

Law enforcement officials have many different responsibilities, but the

primary functions of law enforcement are to maintain order, enforce the crimina



law, and protect the welfare of the community.” These functions are fulfilled
through a variety of traditional law enforcement techniques related to criminal
investigation, prosecution, and punishment, as well as through more recent
innovative law enforcement strategies such as specialized police and prosecution
units, community policing, or rehabilitative programs. Amici here explain that
based upon their collective experience in law enforcement and corrections as well
as upon sound and commonsensical reasoning, these core law enforcement

functions would not be hindered by the restoration of voting rights.

A. The Traditiona Law Enforcement Function of
Crimina Investigation And Prosecution Is Not
Impeded By Application of the VRA

Although the panel opinion declined to apply Section 2 of the VRA in light
of federalism concerns, any remedy under this provision would not interfere with
two of the core activities of law enforcement - the investigation and prosecution of
criminal activity. See Fairness and Effectiveness in Policing, supra note 1, at 85
(“Controlling serious crime remains the first priority of policing, and enforcing the
criminal law remains the primary and distinctive method of police in
accomplishing that important objective.”). Traditional police investigation tactics
have included procedures such as patrols, traffic stops, field interrogations, arrests,

> Law enforcement officias, particularly police, provide numerous ancillary

community services, including but not limited to “giving directions, answering
guestions from the public, monitoring crowds at public events, finding lost
children, assisting motorists who have locked themselves out of their vehicles,
escorting merchants to late night depositories, and ensuring that a drunk person
makes it home safely.” Comm. on Law and Justice, Division of Behavioral and
Social Sciences and Education, National Research Council, Fairness and
Effectiveness in Policing: The Evidence (Wedey Skogan & Kathleen Frydl, eds.)
(2004) [Fairness and Effectiveness in Policing]. As with the primary law
enforcement functions, officials could continue successfully to provide these
services even if afedera remedy was imposed under the VRA.
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the collection and cataloging of crimina evidence, and information database
maintenance and collection. When these tactics lead to the identification, arrest,
and indictment of a suspect, law enforcement officials then pursue the familiar
procedures for criminal prosecutions. These activities are designed to implement
the state’ s traditional core law enforcement concerns.

Notably, T this Court applied the VRA to New York’s disenfranchi sement
law, the potential remedy would not impede the ability of officials to conduct
investigations of criminal activity or hinder successful prosecution of offenders.
In Maine and Vermont, for example, people retain the right to vote in prison and
on parole, and law enforcement officials continue to effectively investigate and
prosecute criminal activity. See Marc Mauer, Felon Disenfranchisement: A Policy
Whose Time Has Passed?, Human Rights Magazine of the ABA Section of
Individual Rights and Responsbilities, Winter 2004, available at
http://www.abanet.org/irr/hr/winterO4/felon.html (noting that Maine and Vermont
permit all convicted felons to vote). Further, in fifteen states, people on parole
exercise the right to vote without interfering with law enforcement activity. See
The Sentencing Project, Felony Disenfranchisement Laws in the United Sates, at 1
(March  2005), available at http://www.sentencingproject.org/pdfs/1046.pdf.
Similarly, should application of the VRA to New York’s disenfranchisement law
restore the right to vote for people in prison and parole, police officias in this state
would remain free to vigorously investigate crimes and prosecutors would continue
to pursue justice through criminal proceedings. Accordingly, careful consideration
of New York’'s disenfranchisement law under Section 2 of the VRA would not
intrude upon the state's primary authority to enforce the criminal law.



B. Application of the VRA Does Not Hinder
Effective Punishment of State Crimes

Law enforcement officials also achieve their objectives to maintain order,
enforce the criminal law, and protect the welfare of the community through the
beneficial effects of just punishment. To the extent that felon disenfranchisement
laws are viewed as a punishment mechanism, rather than as a means of voter
qgualification, these laws may, in fact, undermine the rehabilitative aims of
incarceration and parole. See, e.g., Brief Submitted on Behaf of Certain
Criminologists as Amici Curiae in Support of Appelants and in Support of
Reversal (explaining that felon disenfranchisement laws fail to serve the legitimate

penological goals of deterrence, incapacitation, retribution, or rehabilitation).

Amici recognize that an important component of effective punishment is
compelling incarcerated and paoled individuals to become law-abiding,
productive citizens through rehabilitation. See, e.g., Ewing v. California, 538 U.S.
11, 25 (2003) (“A sentence can have a variety of judtfications, such as
Incapacitation, deterrence, retribution, or rehabilitation.”); see also ComAlert,
Kings County District Attorney’s Office, available at
http://www.brooklynda.org/comalert/comalert.ntm (noting that District Attorney
Charles J. Hynes was motivated to implement an offender reentry program because
of “his philosophy that education, intervention and rehabilitation are as important
as traditiona law enforcement techniques™); Office of the Bronx District Attorney,
District Attorney’s Biography, available at http://www.bronxda.net/frames.html
(explaining that “the Bronx Digtrict Attorney has sent a higher proportion of
convicted felons to state prison than the statewide average’ and “[a]t the same
time,. . . has employed a multi-faceted approach that also stresses drug

rehabilitation, community outreach, and crime prevention strategies”). Thus, law



enforcement agencies spend substantial resources on programs pursuing a
rehabilitative penological goal.

For example, New York digtrict attorney’s offices have developed public
safety programs targeting the rehabilitation of parolees reentering civil society.
These include initiatives such as the Kings County District Attorney’s Office's
“ComAlert Program” that refers “participants to community based organizations
that provide them with job training, job placement, education, housing, mental
health and substance abuse counseling” in order to “help individuals resist the
temptation to return to or continue in a life of crime.” See ComAlert, Kings
County District Attorney’s Office, available at http://www.brooklynda.org/
comalert/comalert.ntm. During incarceration, rehabilitative programs aso promote
prison safety and the administration of pena facilities for both the inmate
population and correctional officials. In New York State, for example, the
Department of Correctional Services manages job training, educational courses,
and behavior modification treatment for inmates. See, e.g., Facility Profile:
Wende DOCS Today, Feb. 2003, at 12 (describing the numerous rehabilitative and
educationa programs at the maximum security Wende Correctiona Facility and
the decline in inmate-on-inmate and inmate-on-staff assaults). Political education
and participation in eections by people in prison and on parole can serve the same
functions as these rehabilitative programs, and, at a minimum, does not impede law
enforcement officials’ penological efforts.

Further, the denial of the right to vote may, in fact, undermine these
rehabilitative ams of punishment. See Brief Submitted on Behaf of Certain
Criminologists as Amici Curiae. To the extent that disenfranchisement distances
the person from the community and serves no educational function, it weakens the
impact of rehabilitative correctional programs and parole upon the individual’s
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reintegration as a law-abiding member of the correctional facility or community.
See ABA Criminal Justice Standards on Collateral Sanctions and Discretionary
Disgualification of Convicted Persons a R-7, available at
http://www.abanet.org/leadership/2003/journal/101a.pdf (“The crimina justice
system aims at avoiding recidivism and promoting rehabilitation, yet collatera
sanctions and discretionary barriers to reentry may severely impede an offender’s
ability for self-support in the legitimate economy, and perpetuate his alienation
from the community.”); see also Brief Submitted on Behalf of Certain
Criminologists as Amici Curiae.

To be clear, amici submit that there is nothing “tough on crime” about felon
disenfranchisement. Strong law enforcement can only mean pursuing policies
which one believes will reduce crime. But absent from the historical and lega
literature about disenfranchising people convicted of felonies is the clam that
imposing this sanction reduces crime. Unlike other widely-accepted forms of
crimina punishment, the deprivation of voting rights is not supported by any
accepted theory or purpose of punishment. Nor has felon disfranchisement been
shown to make communities or correctional facilities safer.

Accordingly, application of Section 2 of the VRA to New York's
disenfranchisement law would not impede upon the state’'s prerogative to punish
criminal activity.

C. Restoration of Voting Rights Under the VRA

Would Not Harm Innovative Law Enforcement
Techniques

The past three decades have witnessed a remarkable degree of innovation in
law enforcement strategies, none of which would be hindered by restoring
parolees’ and prisoners’ right to vote. See Fairness and Effectiveness in Policing,
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supra note 1, a 82 (discussing examples of innovations in police operational tasks,
administration, strategies, and technology). Beyond the traditional law
enforcement techniques for crimina investigation, prosecution, and punishment,
many states have adopted new strategies to promote effective crime prevention and
safer communities. A few examples of these programs include specialized units
for crime prevention and prosecution, community policing, and rehabilitative
prison programs. These adaptations have been essential to crime-fighting and
would be left entirely undisturbed by application of Section 2 of the VRA to New
Y ork’ s disenfranchisement law.

Specialized crime prevention units have been developed to conduct
particular law enforcement responsibilities, such as bomb and arson police units,
and SWAT units. See Fairness and Effectiveness in Policing, supra note 1, at 77,
Megan Golden & Cari AlImo, Reducing Gun Violence: An Overview of New York
City's Strategies 5-6 (March 2004) (discussing the New York City Police
Department’s “Firearms Investigation Unit” which “seeks to reduce the flow of
guns onto the streets of New York City by identifying and pursuing gun
traffickers’). State district attorneys’ offices have aso developed similar
specialized prosecution teams, such as the Kings County District Attorney’s
Office’s “Crimes Against Children Bureau” designed to bring special expertise to
child abuse cases and its “ School Advocacy Bureau” to handle cases that arise in
schools or on school grounds. See Kings County District Attorney’s Office
Bureaus, Units, and Divisions available at http://www.brooklynda.org/Office/
KCDA%20Bur_Units Div.htm; see also Office of the Bronx District Attorney,
available at http://www.bronxda.net/frames.html (describing the Bronx District
Attorney’s Office's “Gang/Mgor Case Bureau” established to investigate and
prosecute gang-related violence and narcotics activity); Westchester County
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District  Attorney’s Office, Specialized Prosecution Units, available at
http://www.da.westchester.ny.us/results.cfm?category=Specialized+Prosecution+U
nits (describing the Westchester County District Attorney’s Office's thirteen
specialized prosecution units). These specialized police and prosecution units
alow officias to “focus their efforts on problems important to their organization
and to gain specia knowledge and expertise.” Fairness and Effectiveness in
Policing, supra note 1, a 77. Restoration of the right to vote for parolees and
prisoners would have no effect on the ability of law enforcement to continue these
vital efforts.

Moreover, felon disenfranchisement may actually hinder other innovations
in law enforcement strategies designed to combat offenses that have been difficult
to prevent using traditiona police tactics. Community policing programs, for
example, emerged as an effective means of addressing gang-related and gun-
related violence See Geoffrey P. Alpert & Alex R. Piquero, Community Policing:
Contemporary Readings (2000). Researchers have described community policing
as “arguably the most important development in policing in the past quarter
century.” See Fairness and Effectiveness in Policing, supra note 1, a 85; see also
Arlen M. Rosenthd, et al., Community Policing: 1997 National Survey Update of
Police and Sheriffs Departments (April 2001) (noting that 86% of law
enforcement executives find that community policing is a highly effective means
of providing police services). Developing a cooperative relationship with the local
community is a key component of these programs. See id. a 89 (noting that
“[r]esidents are asked to assist the police by reporting crimes promptly when they
occur and cooperating as witnesses’).

The collective experiences of amici, aswell as criminology research, suggest
that community members are more willing to assist lega authorities when they feel
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that those authorities are delivering outcomes fairly to people and groups. See
Austin Sarat, Studying American Legal Culture, 11 Law & Sc. Rev. 427, 434
(1997); Tom R. Tyler, et al., Social Justice in a Diverse World (1997). To the
extent that felon disenfranchisement in New York engenders unfar and
impermissible racial disparities in voting, New York’s disenfranchisement law
may alienate law enforcement officials from the communities they seek to serve
and protect, undermining the effectiveness of programs such as community
policing. Far from interfering with law enforcement activity, application of
Section 2 of the VRA to New York’s felon disenfranchisement law may actually
further strong law enforcement by resolving, through an open and fair judicial
process, whether the law creates impermissible racia disparities in voting due to
racia disparitiesin sentencing.

In sum, effective law enforcement techniques are designed fundamentally to
prevent crimina activity and safeguard communities. The restoration of the right
to vote does not undermine these aims, or the strategies that police, prosecutors,
and law enforcement and corrections executives employ to achieve them.
Accordingly, application of Section 2 of the VRA does not impinge upon the
state’ s interest in strong law enforcement and |leaves the balance of power between
the state and federal government undisturbed.
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Conclusion

The application of the remedy under Section 2 of the VRA will not hinder
the ability of the state government to pursue effective law enforcement measures, a
traditional area of state authority. Moreover, amici seek to ensure close judicial
scrutiny of the raciad disparities in voting resulting from New York's
disenfranchisement law and racialy disparate criminal sentencing. Accordingly,
federalism concerns should not preclude rigorous application of Section 2 of the
VRA to New Y ork’s felon disenfranchisement law.

For these reasons and the reasons stated by appellants, amici curiae
respectfully request that the Court grant the Petitioners requested relief and
remand the case for further proceedings.
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